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for perliminary injunction filed. 
Copy of letter dtd 8-19-76 to J. Zedrosser from Clerk of the 
Supreme Court filed with copy of Justice Marshall's opinion 


law in ovp 


attached. 


DC-111A (Rev. 1/75) 


A 9 


CIVIL DOCKET CONTINUATION SHEET 
PLAINTIFF 


| 


COUNTY OF SUPFOLK 


DATE 


8-13-76 


eam wD x 


i) 


fc Mo Co co 


Oo 


NH NN NI! 


4 
NN 
re 


ft 
wn 


4 


Ld 
w 


mm nN 


nN 
> 


On 
wan 


Nn 
w 


PP FS ae w 


> 


s 


~ 


be 


~~ NN ~ sw Sw 


a3 


a> 


sd 


OF FENDANT eo 
Inoeke (ee ee 


DEPLE O:' Tihs INTERIOR pace OR oO gages 


PROCEEDINGS 


ss re 3 | Reece eee eamceteemaseermenstes mate erent ser SS Se ee 


by MPINSTEIN,JS.- Memo and order dtd. 8-23-76 that a perlininzsry 
injunction preventing sale /9 on 8-20-76 is granted pent dinar 
the decision on applications for a permenent injunction 
Denying a perliminary injunction preventing all futukte ocs 
leasing aid the parties shall move as promotly as possible 

te obtain a final resolution of the application for a 

permaner* injunction filed. (63 


Notice of appeal fited for National Ocean Industries (69) 
Notice of appeal for NY Ges Group filed. (70) 


etice of anneal for “ent, of Thecrior file. Conte< railed + 
all parties and to C of A, (71) 
Deft NYGAS memo of law in opposition to pltff's morion a 
for perliminary injuncti on filed. (72) 
Copy of letter dtd 8-19-76 to J. Zedrosser from Clerk of the 
Supreme Court filed with copy of Justice Marshall's opinion 
attached. (73) 
$259.00 deposited in Registry of Court by NYGAS Group in lieu 
of bond on appeal. a = 


Bond for costs appeal filed by N 0 : - 

Sten. tranee ript. ded 9 ‘9 fy 7 36 Vapional | sn 753 = rises -™ 
7-30-76; 8-2-76; 8-3-76; 8-4-76; 8-5-76; 8-6-76; 8-11-76; (75 to 85) 
Unsigned stip re adjourning defts' motion to dismiss filed. (86) 
Pleff-intervenor Congerned Citizens opposition to defts motion 

to dismiss filed. (87 
Affidavit of William P. Dudine Jr. filed. (88 
Memorandum in support of defts' motion to dismiss and partial 
summary judgment etc filed. (89¢ 
Memorandum of Law in opposition to defts' motieni to vacate pltffs' 
notices to take depositions filed. 
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WEINST. i, District Judge 


This litigation is of substantial importance to 
the parties and to millions of people living in this region . 
whose environment and livelihood may be affected. It has 
substantial economic, social, environmental and political 


impact 5. 


On August 17th of this year there is scheduled 
the first leasing of federal lands in the outer continental | 
shelf (9CS) of the Atlantic Coast for purposes of oil and 
gas production. Lessees will be permitted to explore and, 
after approval of details of their plans, produce any oil or: 


gas they find, 


Involved is a portion of the Baltimore Canyon 


Trough referred ts as the Mid Atlantic Region in this pro- 


ceeding. The 154 tracts proposed to be leased (Sale No. 40. 
comprise am area 2f 876,759 acres, 50 to 90 miles east of 


Atlantic City, Nev Jersey in water 131 to 607 feet deep. 
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It is estimated that these tracts contain 0.4 to 1.4 billion 


{ 
barrels 3f recoversole ofl and 2.6 to 9.4 trillion cubic 


feet of available natural gas. Final Environmental Impact 


v\ 14 


Statamaut (TIS), 26S Sale 49, Yol. 1, p. 3. At present 
prices the oil is worth 5 to 17 billion dollars and the gas. 
4 to 14 tillion dsilars. The government expects to receive 


400 to 690 million dollars for the leases. 


Surrounding ereas of the Baltimore Canyon as 
well as substantial portions of the Ceorges Bank Basin lying 
east of Poston, Massachusetts, and of the Southeast Georgia 
Emban!:z2nt and Blake Plateau Trough south and east of 
Charleston, South Carolina, are planned to be leased during 
the next few years. While predictions before any discove~<ias 
are hazardous, recent estimtes!of the United States Geological 
Survey at 75 and 25 percent probability levels for re- 
covercble oil and gas of the entire offshore Atlantic are 
2 to 4 billiow barrels of oil and 5 to 14 trillion cubic 
feet of natural gas. Library of Congress, Effect of Offshore 


Oil and “latural Gas Development in the Coastal Zone for Ad 


Representatives, 94th Cong., 2d sess. 32-33 (1976). 


These probable deposits should be evaluated in 


| 

{ 

Hoc Select Committee on Outer Continental Shelf, House of | 
| 

} 

' 


the light of ovr large consumption of hydrocarbons. Actual 


petroleum consumed per year is over 4 billion barrels end 
Projections to the year 2000 range to 12 billion barrels a : 
year. Report to the President by the Council on Environmental 
Quality 33 (1974). Similar figures for natural gas indicate 
that without severe limitations on energy use, we are talk- 
ing of hydrocarbon energy supplies from the Atlantic OCS 
equal to United Stetes demand in the order of months or a 

few years. Nevertheless, as supplements to other resources, 
the Atlantic OCS reserves have substantial value in reduc- 
ing projected il and gas energy deficits. This is parti- 
cularly true for natural gas since imports in the form of 
liquified gas are just beginning and there is a lack of 
available gas at current prices from other parts of the 
country. Price modifications by the Federal Power Commission 
may temporarily alleviate the gas shortage by encouraging 

new drilling and by diverting natural gas sold in ian 


intrastate commerce and used for low priority purposes. 


The growing dependence in the Northeast region 
on imported oil from abroad, now at the rate of some 85% 


of consumption, and the shortages in natural gas are well 


| 
| 
| 


known. While oil has been available at substantial prices, 


when foreign sources would sell it, there is a growing 
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shortage of natural gas which has resulted in cutting off 
£ supplies for industrial uses and which even threatens 


imminent cut-off of cooking and heating fuel in homes. The 


' 


cost and lack of availability of energy will, unless it is | 


rectified, further disadvantage this region's relative 
abiliry to generate jobs, leading to further economic and 


social declines. 


There is no doubt of the technical capacity to 
estanlish drilling platforms, undersea pipelines and shore 
basec facilities gdenuate to fully exploit these resources 
in the OCS over the next twenty-five years. Testimony and 
exhibits describing production in the North Sea, Gulf of 


Mexico and other sreas demonstrated this capability as the 


mest clearly established fact in the case. 


The environmental implicatious of production of 
off-shore oil are substantial. For example, the Northeast 
Atlantic fisberies, under effective management, can produce 


about 1 billion dollars worth of food and other products 
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each year; ail spills and other pollution associated with 
drilling may affect the spawning and life cycles of the 


prevalent species. Reautiful swimming and boating areas 


a 
used ov millions of people may be impacted by oil spills. 
Recent closing of beaches on Long Island because of 
pollution has sharply reinforced our apprecietion of the 


costs in millions of dollars. and loss of pleasure that such . 


pollution may entail. Scarce wetlands and other land may 


be required for the oil pipelines and otier needs associated 


with production of petroleum and attendant +efinery and 


petrochemical industries. 


Sateenscdenat implications of our energy dependence 
are substantial. Relianc2 on oil imports has now grown to 
where it accounts for 50 percent of United States consump- 
tion as against 20 ain in 1967. In 1973, when the 
President set national goals of prompt energy independence, 
the cost of imported oil was 3 billion dollars a year, while 
it is now approximately 27 billion. Petroleum consumption 
has continued to rixe and domestic production to fall. Pro« 


gram Decision Option Document (PDOD) Sale No. 40, p. 2. 


Issues involving local and state governments are 
also commlex. Off-shore development will have substantial 


on-shore impacts, Planning for land use and provision for 
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meeting the needs of people who will be moving to new job 


18 ue 


sites is a responsibility vrimarily of the states and local 
governinents, most of which have just begun to consider the 
implications of these new developments. Cooperation among 
federal, state and industry ercuee is essential. for exemple, 
as indicated below, since the states can prevent construction 
on lend and in the three-mile area extending out to sea, the 
use 3° vivelines can be blocked or their location controlled, 
raising serious questions with respect to ineresset possi- 


bilities of pollution through tanker accidents. 


There is, to90, the issue of the wisdom of commit- 
ment to rapid exploitation of off-shore oil resources while 
Congress is debating enezgy and conservation policies. New 
policies may require saving these non-renewable hydrocarbon 


‘resources for futuve generations. 


The court's role in the difficult decision-making | 


process to lease or not lease now is a limited one. It may 
intervene, if reauested Sy parties in interest, only te de- 
termine whether the proposed action of the Secretary of the 
Interior (Secretary) violates federal Law, not whether it 


is wise. 


A. History of the Litigations. 

The New York State counties of Suffolk and Nassau, 
which compose the central and eastern portions of Long Island, 
and the Long Island towns of Islip, Hempstead, North Hemp- 
stead, Oyster Bay and Huntington filed a complaint in Febee-' 
ary, 1975 (75 C 208), seeking to enjoin the Secretary from | 
proceeding with any OCS accelerated leasing pxogram until 
the completion and circulation for comment of an EIS prepared 
pursuant to § 192(2)(C) of the National Environmental Policy. 
Act (NEPA), 42 U.S.C.5§ 4321 et seq. After a hearing the : 


court cenied an application for a preliminary injunction 


with prejudice on the ground that the relief sought was 


Throughout this period, the Department of the 
Interior was preparing a Draft EIS on the proposed OCS Lease 
Sale No. 40 now at issue. Hearings on the Draft EIS for 
Sale No. 40 were held in Atlantic City, New Jersey in 
January of this year. 


i 
| 
! 
premature. ° 
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Plaintiffs sought an order delaying these January | 


es ancl ee ee sem re ee ce So 


hearings and directing that the PDOD for Sale No. 40, ! | 
! 
TF 


yore 
Mid-\tlantic OCS be made nublic and circulated for comment. 
In 29 naoges with short appendices the PDOD summarizes the ‘ 
various options open to the Secretary such as to lease or 
not lease, or to lease for exploration only or for explo- 
ration an? production. It capsulates economic, social 
ant environmental data including that in the four-volume 
EIS. This court refused to delay the public hearings. It 
directed the defendant to make the PDOD availaple to inter- 
ested rarcaes and to set aside an extra day of hearings for 
che ppoD. The Final EIS on Sale No. 40 was 
26, 1976, It was modified from sake Draft EIS 
and reflect odjections end suggestions made 


at the January heerings and in supplementary correspondence. 


On June 29, 1976, another suit was started (76 © 1223). 

ate o£ New York and the Natural Resources Defense Council, 
Inc. (RDC) filed a complaint against the Secretary seeking 
injunctive relief against Sate No. 40 and against the vectuns 
al oC3S accelerated leasing program. it alleged chet che 
Secretary had failed to comply with ‘EPA and verious other 

At a preliminary hearing in this court on June 

30, the government announced the ‘atention to hoid Sale No. 


4O on August 17. Shortly thereacter the Secretary of the 
H| 
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Interior: formally announced that Lease Sale No. 49 would 


proceed on August 17, 1976. Motions for preliminary in- 
junctions were then ripe, 

The two actions were consolidated for purposes of 
discovery and hearings on the motions for a preliminary 
injunction. Discovery was expedited and the case was set 
for hearings on the earliest possible date the parties could 
be ready. Subsequently, the Concerned Citizens of Montauk, 
inc, int«rvened as a plaintiff and the National Ocean In- 
dustries Association, together with 11 of its members, and 


the New York Cas Croup intervened as defendants. 


Evidentiary hearings have consumed three weeks. 


Many distinguished experts have testified for both sides, 


é 


| 

| 

- | 

most apparently at their own expense and on precious vacation 


time because of th2ir deep commitment to one side or the . 
other. The court was impressed with the bona fides and re- 
liability of all the witnesses. The attorneys, in a highly 
professional way, ‘sorked diys, nights and weekends to speed 
the trial. Because of the need for @ prompt decision, this 


memoranduia is beirg issued in draft form a few days after 


the close of hearings for whatever assistance it may give 


the lizigants anc appellate courts. 


B. WYistocy of the Mid-Atlantic Lease Sale 
1. Programmatic Decision 
Two aspects of the federal OCS planning effort 
are involved in this litigation. me is the programmatic 
decision to accelerate OCS leasing nationwide -- i.e., 
off the coasts of the lower Pacific, Alaska, Atlantic and 
Gulf of Mexico. The other is the specific decision to hold 


Lease Sale Na. 49 for the Mid-Atlantic OCS. 


Some years ago President Nixon announced a policy 
of accelerated leasing to assist in the national effort to 
attein carly enerszy self-sufficiency. In January of 1974 
he directed the Department of the Interior to call for the | 
rapid leasing of OCS lands for mining of oil ona natural ae. 
In accordance with this directive, Interior announced in 
May of 1974 that. it was commencing preparation of a Draft 
EIS 21. acceleration of OCS teasing. 


leasins 10 million OCS acres in 1975. 


A programmatic Draf. EIS was prepared and made 


available for public comment in October, 1974. 


The Department of Interior sponsored a Coastal States 


' 
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Covernors Conference in Movember, in “Washington, D.C. to 
td ~~ > 


discuss the program. At this conference, President Ford, ‘ 
Treasury Secretary Simon, then Secretary of Interior Morton, | 
and Federal Energy Administrator Zarb 2zddressed the ete ; 
ors on the federal government's rationale and plan for 
acceleration. Both President Ford and then Secretary mecen 
advise’ the governors that they were ..considering the size 
of tie 19 million acre goal. In November, 1974, Secretary 
Morton wrote to Senator Bible advising him that the 10 
million zoal had been abandoned. He noted that a modified 
proposal of six sales a year over the next few years was 


being considered. 


Pi blic hearings on the OCS Programmatic Draft EIS 
were held at three sites around the nation, including Trenton, 


New Jersey, in February, 1975. (It was at this time that 


the Suffolk-Nassau suit was brought.) Thereafter, Interior. 


ere es 


revised the Draft Programmatic EIS and in July, 1975, pub- 
lished the final programmatic EIS. A sixtyedey period 
for public review and comment followed publication of the 


° 


final EIS. 


ne a ee ee ee rE ee NaS See ees mien Sereno te 


4 
: 


| 
. 
pC | 


15 
During this period, staff members in Interior 
5 
prepared a Programmatic PDOD for the proposed national ac- | 
celerated OCS leasing program. It describes options open 
to the Secretary and alternatives to the proposed action in : 
the context of broadly stated economic, social and environ- 
ment:l problems of the proposal. The PDOD was submitted to 
the Acting Secretery for his consideration in conjunction 
with the three-volume Final Programmatic EIS on September 
26, 1975. Three days later, on September 29, 1975, Acting 
Secretary Kent Frizzel announced his decision to adopt the 
national Accelerated OCS oil and gas leasing program which 
involved leasing from all portions of our OCS believed to 


‘ 
i 


contain hydrocarbons. 


oa 


) | 
z. Sale No. 40 Decision. 
One of the areas to be leased under the stories 
progra: is the Paltimore Canyon Trough, located in the vid 
Atlantic Ocean off the coasts of New York, New Jersey, 


Delawaze, Maryland and Virginia. As already noted, the 


leasing of this area has been designated Mid-Atlantic Sale 


4 
{ 
| 
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No. 49, The Bureau of Land Management (BLM) began collecting 


resource reports on the Baltimore Canyon Trough in 1974 and 


in March, 1975, a call for nominations was issued. Through | 


ee 


# at 


the call the ofl and oss intustry desigcrated those tracts 
within the Trough which they ~anted to have offered for leasé, 
At the same time, other interested parties, including state 


governments, designated tracts to be withheld from leasing 


for environmental and other reasors. After an examination of 


the hydrocarbon potential and the hazards asscciated ~ith 
various tracts, the Secretary announced the tentative tract 
selections in Auzust, 1975. The Secretary chose 876,750 acres 
of the 6.5 million acres in the Raltimore Canyon Trough ori- 


ginall: telineated by the PUM for Sale No. 40. 


As already indicated, a Draft EIS for Sale No. 40 
was prepared, public hearings were held and a four-volume 
final FIS was released to the public in May, 1976. A PDOD was 
also prepared by Interior Department staff for lease Sale No. 
40 in order to assist the Secretary in reaching his decision. 
The PDO and the Final Sale 40 EIS were made available to : 
the Secretary in oe, 1976. Thereafter the Secretary formally 


announced that Sale No, 40 would occur on August 17, 1976. 


viroumental Studies Program 


tn addition to the preparation of the programmatic 
for various regions in the Atlantic, Gulf 
<ica and Pacific, PLM is engaged in developing a multi- 
year study plan for tne Mid-Atlantic OCS area. The purpose 
of this studies program is to acquire informetion about the 
assist Interior in making decisions regard- 
yspuent of mineral resources in the OCS and also to 
impacts on the zeologic and marine environments 
it is intended to use this-information to regu- 
jevelopment and production through OCS operating 
sate 


fi ficatioa of lecie etipulations and various other 


duvel controls on the Lessee's development activities. 


£ this studies program is the collection 
égsinst which any environmental changes due 
mmont and production may be measured, The Virginia’ 
Institut of Marine Sciences was awarded a contract by BLM 
in June, 19/75, to begin collecting benchmark data for the 
Mid-Atlantic including the delineation of natural aquatic 


communities and the establishing of current ambient levels 


selected trace metals, organisms and parti- 


i 


culates. This initial phase is expected to be completed by 


late 1976, In addition, Interior's Geological Survey is 
conducting baseline studies for the purpose of describing 
geologic properties of the Mid-Atlantic and esta> lishing 


chemical benchmark data for sedimenting. 


Another aspect of these studies is the enineeiiie 
of eavironmental changes and, specifically, the monitoring 
of environmental effects o£ the exploratory drilling to be 
corn?ucted in leased tracts. The exploration phase of oil 
and gas develonment in the Mid-Atlantic is anticipated to 
take from two to seven years and the production phase up to 
twenty-five years. Interior expects to complete the 
initial phase of the baseline studies prior to any pro- 
duction or development in the area and to have acquired 
further knowledge of potential environmental impacts as a 
result of the exploratory phase environmental monitoring. 

Ttere was substantial testimony from experts testi- 
fying on behalf of plaintiffs that important studies — 


to the benchmark data should be undertaken befcre the de- 


4 
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cision to lease is made. It was the opinion of witnesses 
for plaintiffs that a much more comprehensive evaluation of 
possible biological hazards based upon available data not 


sufficiently relied upon in the EIS statement and upon new 


data could be ¢ i within one to two 
for the defendants took the position that ere was more 
than sufficient data « 1b} i to make a. reliable 
hat negative impact on the biota and environment 


would be negligible and transient. 


On the basis of the evidence adduced, the court 
cennst find that the Secretary's apparent decision to take 
the latter position was unreasonable. In -vriew of the enormous 
nge in probabil an administrator such as the 
well heve concluded that the gross data 


him of the overall dangers, 


vere not worth the delays required 


There is one major area, however, where the 
Secretary a ; analysis of 
environmental dangers, The impact of possible state decisicns 
as whether pipelines or tankers will 
used and where on-shore facilities can be located 
inadequately covered. This factor could aft 
bability of environmental damage by mony orders 


coe 


and should not have been virtually ignored. ‘It 


below, particularly in Section II E. 


' 
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i 
A, Statutes claimed to be violated 
i 
{ 
There are a series of federal statutes which may | 


be implicated in any action with as far-reaching consequences 


{ 
! 
‘ 
I 
| 


as the one now proposed, The significance of most of ie: 
is peripheral. Among the Jaws in the Suffolk-Nassau outebik 
claimed to have been violated are: the Naticnal Environment 
al Policy Act, 42 U.S.C. §§ 4321 et seq. (N.E.P.A.); the 
Coastal Zone Management Act, 16 U.S.C. §§ 1451 et seq. 

(CZMA or Management Act); the Administrative Procedure Act, 

5 U.S.C. §§ 704, 705, 706; tne Outer Continental Shelf Lands | 
Act, 43 U.S.C. §§ 1331 et $29.3 the laws dealing with state 
ownership of land 3 miles seavard, 43 U.S.C. §§ 1301-1303, 
1311 et seq.; laws regulating the eintniaveetion of public 
lands, 43 U.S.C. §§ 1361 et seq.; laws regulating the ad- 
ministration of fisn, shellfish and wildlife resources, 

16 U.S.C. §§ 742a et seq.; laws regulating protection and 
conservation of wildlife, 16 U.S.C. §§ 651 et seq.; laws 
protecting migratory game and birds, 16 U.S.C. §§ 701 et seq.; 
laws dealiny with £ish restoration and management projects, | 
160 U.S.C. § 777; the Federal “latec Pollution Control Act, 

33 U.S.C. §§ 1251 st seq.; laws dealing with land and water 


conservation funds, 16 U.S.C. §§ 460e-5 et seq.; Anadromous 
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Fis Conservation Act, 16 U.S.C. §§ 757a et sea.; Migratory 


hird Treaty Act, 6 U.S.C, §§ 703 et seq.; Historic Sites € 
{ 


Act, 16 U.S.C. §§ 1531 et seq.; Marine Mammal Protection Act,’ 


16 U.S.C. 5§§ 1361 et seq.; Intergovernmental Coupexation Act, ; 


42 U.6.C. $§ 4201 et seq.; fair market requirements for sale 
and leases, 31 U.S.C. § 483a; Energy Supply and Environmental 
Bet, 19 U.S.6, §F 791 et seq.; the Energy Policy arid <onser- 
vation Act, 42 U.S.C. §§ 6201 et seq.; and Executive Order No. 
11912 (1976); and various manuals, guidelines and orders 
dealing with the vreparation of environmental statements and 
related activities such as #xecutive Order 11514, Fed. Reg. 
4247, 1979: Council oa: Environmental Quality, Aug. 1, 1973; 
Department of Interior Manual 516, Sept. 2. 1971, and BLM 


Manual 1972. 


“hile all these statutes are implicated; an analysis 
of only three is required: the Outer Continental Shelf Lands. 
Act, authorizing the leasing of off-shore tracts for mining; 
“EPA, requiring studies and consideration of possible environ- 
mental consequences of the decisiont> lease; and the Coastal 
Zone Management Act. The last of the three requires special 
consideration because important amendments were adopted on 


July 26, 1976, Pub. L. 94-370, while tnis court was conducting 


7 hearings; the issues it raises are of first impression. 


The evidentiary hearings in this court have shown 
no reason to believe that the Secretary has failed to ade- 
quately consider such matters as protection of antiquities 
in the sea, migratory birds, fish and other wildlife, and 
water and air pollution provlems. All are treated in great 
detail in the Sale 40 EIS and the EIS conclusions that no 
substantial problem exists was rational. Any special prob- 
lems that arise, for example, with respect to the discovery 
of submerged Indian artifacts can be handled by special orders 


to the lessees. The procedures for public bids are adequate 


to insure that fair market value will be obtained. See 


Final EIS ICS Sale No. 40, Vol. IiI, p. 70. The fact that 
greater sums might be received were the government to explore 
before leasine for production or that a more competitive 

oil industry might produce higher bids is not decisive. 

Given the present state of the industry, technology and 
capitai availebility, the Secretary could reasumauly chetuay: 
that there are sufficient interested bidders ready, willing 
and able te seek leases to insure a competitive market 


Situation. 


‘BEST GOPY AVAILABLE | 


h. Outer Continental Shelf Lands Act 


€ 


The Secretary is granted broad authority to lease 


and control Lands for gas and oil exploitation and for pipe- 


line transportation on the OCS, making such rules as he de- 
texmines to be necessary and proper. The basic provisions 
read as follows: 


43 U.S.C. $1334. 


Administration of leasing—Rules and regulations; 
amendment; cooperation with State agencies; 
violations 2nd penalties; compliance with regula- 
tions as condition of lease 

(a) (1) The Secretary shall administer the provisions of this 
subchapter relating to the leasing of the outer Continental Shelf, 
and shail prescribe such rules and regulations as may be necessary 
to carry out such provisions. The Secretary may at any time pre- 
scribe and amend such rules and regulations as he determines to be 
necessary and proper in order to provide for the prevention of waste 
and conservation of the natural resources of the outer Continental 
Shelf, and the protection of correlative rights therein, and, notwith- 
standing any other previsions herein, such rules and regulations 
shall apply to all operations conducted under a lease issued oF 
maintained under the provisions of this subchapter. In the enforce- 
ment of conservation laws, rules, and regulations the Secretary i3 
authorized to cooperate with the conservation agencies of the 
adjacent States. Without limiting the generality of the foregoing 
provisions of this section, the rules and regulations prescribed by 
the Secretary thereunder may provide for the assignment or Leal ; 
linquishment of leases, for the sale of royalty oil and gas aceruing | 
ov reserved to the United States at not less than market value, and. 
in the interest of conservation, for unitization, pooling, drillin8 
ugreements, suspension of operations or production, reduction of 
rentals or royalties, compensatory royaliy agreements, subsurface 
storage of oil or gas in any of said submerged lands, and drilling °F 
other easements necessary for operations or production. 


Pipeline rights-of-way; forfeiture of grant 


(c) Rights-of-way through the submerged lands of the outer Conti- 
nental Shelf, whether or not such lands are included in a lease main- 
tained or issued pursuant to this subchapter, may be granted by the 
Secretary for pipeline purposes for the transportation of oil, natural 
&as, sulphur, or other mineral under such regulations and upon such 
conditions as to the application therefor and the survey, location and 
Width thereof as may be prescribed by the Secretary, and upon the 
express condition that such oil or gas pipelines shall transport or 
Purchase without discrimination, oil or natural gas produced from 


said submerged lands in the vicinity of the pipeline in such Propor. 

_ tionate amounts as the Federal Power Commission, in the Case of 
gas, and the Interstate Commerce Commission, in the case of oil, may 
after a full hearing with due notice thereof to the interested Parties, 
determine to be reasonable, taking into account, among other things, 
conservation and the prevention of waste. Failure ‘o comply With 
the provisions of this section or the regulations and conditions Ppre- 
scribed thereunder shall be ground for forfeiture of the grant in an 
oppropriate judicial proceeding instituted by the United States in any 
United States district court having jurisdiction under the provisions 
of section 1333(b) of this title. ‘ 


Environmental considerations must b2 taken into account in 
exercising his powers to lease and suspend leases. Gulf Oil 


Corporation v. Morton, 493 F.2d 141, 145 (9th Cir. 1973). 


The district courts are granted jurisdiction to 
consider controversies arisins fron operations on the OCS. 


43 U.S.C. §§ 133105), 1334(6) (2), 1337¢€)): Union O11 Company 


of California v. Morton, 512 7.2d 743 (9th Cir. 1974). 


Congress expaicitly stated in the act its under- 
standing that there was "urgent need for further exploration 
and development of the oil and gas deposits" of the OCS and 
granted paver with detailed limitations on the terms of 


leases: 


“> U,5.C, 9 13397. 


Grant of leases by Secretary—Oil and gas leases; 
award to highest bidder; method of bidding 


(a) In order to meet the urgent need for further exploration and 
development of the oil and gas deposits of the submerged lands of 
the outer Continental Shelf, the Secretary is authorized to grant to 
the highest responsible qualified bidder by competitive bidding under 
regulations promulgated in advance, oil and gas Jeases on submerged 
lands of the outer Continental Shelf which are not covered by 
lea 2s meeting the requirements of section 1835(a) of this title. The 
bidding shal! be (1) by sealed bids, and (2) at the discretion of the 
Secretary, on the basis of a cash bonus with a royalty fixed by the 
Secretary at not less than 12% per centum in amount or value of 
the production saved, removed or sold, or on the basis of royalty, . 
but at not less than the per centum above mentioned, with a cash © 
bonus fixed by the Secretary. 


Terms and provisions of oil and gas lenses 

(b) An oil and gas lease issued by the Secretary pursuant to this 
section shall (1) cover a compact area not exceeding five thousand 
seven hundred and sixty acres, as the Secretary may determine, (2) | 
be for a period of five years and as long thereafter as oil or gas may ; 
be produced frum the area in paying quantities, or drilling or wel 
reworking operations as approved by the Secretary are conducted | 
thereon, (3) require the payment of a royalty of not less than 12% 


per centum, in the amount or value of the production saved, removed, | 
or sold from the lease, and (4) contain such rental provisions and 
such other terms and provisions as the Secretary may prescribe at the 
time of offering the area for lease. : 


ke 


_ 


Publication of notices of sale and terms of bidding 
(f) Notice of sale of leases, and the terms of bidding, authorized 
by this section shall be published at least thirty days before the date 
of sale in accordance with rules and regulations promulgated by the 
Secretary. 
Disposition of revenues : 
(gz) All moneys paid to the Secretary for or under leases granted 
pursuant te this section shall be deposited in the Treasury in accord- 
ance with section 1338 of this title. 


Jenuance of lease as non-prejadicial to ultimate settlement 
or adjudication of controversies 


(h) The issuance of any lease by the Secretary pursuant to this 
subchapter, or the making of any interim arrangements by the Sec. 
retary pursuant to section 1336 of this title shall not prejudice the ul- 
timate settlement or adjudication of the question as to whether or not 
the area involved is in the outer Continental Shelf. 


. Canceliation of leasen for fraud ; 
ai) The Secretary may cancel any lease obtained by fraud or mis- : 
representation. : 


G 


ices 


a5 fhe Secretary's povers to revoke a lease are 
limited, althouzh temporary suspensions to take steps necessary 


to protect the anvironment or for violation of the law or 


' 
” 1 


lease are permitted, 43 U.S.C. § 1334(b)(1); Union Oil 
| 


Company of California v. Morton, 512 F.2d 743 (9th Cir. 1975). 


Challenges to the proposed Sale No. 40 leasings 
have net demonstrated that the Secretary 
Eollow the requirements of the Outer Continental 
Shelf Lards Act. The proposed form of lease and restrictions 
attached ta it were « ously; designed to protect the environ- 
5 


ment while expediting develonment of the OCS in accordance 


with the Congressional mandate. 


= 


CC. National Environmental Policy Act 
Congress has laid down a broad policy requiring 
consideration of savironmental factors before a significant : 
sich as leasing through Sale No. 40 is undertaken. 


See, e 


Chelsea Neighborhood Associations v. United States 


o She 
Poat.Sery., S16 “.24 378 {20 Civ, 1975). The pelicy is 


stated as 


“2 U,e.Cy § G3A21. 


Congressional declaration of purpose 


The purposes of this chapter are: To declare a national policy 
which will encourage productive and eujoyuble harmony between 
man and his environment; to promote efforts which will prevent or 
eliminate damage to the environment and biosphere and stimulate 
the health and welfare of man; to enrich the understanding of the 
ecological systems and natural resources important to the Nation: 
and to establish a Council on Environmental Quality. 


It is expanded upon in the following declarations: 


§ 4331. Congressional declaration of national environmental 
policy 


(a) The Congress, recognizing the profound impact of man’s ac- 
tivity on the interrelations of all components of the natural environ- 
ment, particularly the profound influences of population growth, 
high-density urbanization, industrial expansion, resource exploita- 
tion, and new and expanding technological advances and recogniz- | 
ing further the critical importance of restoring and maintaining en- | 
Yironmental quality to the overall welfare and development of man, | 
declares that it is the continuing policy of the Federal Government. | 
™ cooperation with State ard local governments, and other con- | 
‘erned publie and private organizations, to use all practicable means | 
and measures, including financial and technical assistance, in a 
manner calculated to foster and promote the general welfare, to cre- | 
ate and maintain conditions under which man and nature can exist 
'N productive harmony, and fulfill the social, economic, and other I 
requirements of present and future generations of Americans. } 


(b) In order to carry out the policy set forth in this chapter, it is 
the continuing responsibility of the Federal Government to use all 
practicable means, consistent with other essential considerations of 
national policy, to improve and coordinate Federal plans, functions, 
programs, and resources to the end that the Nation may— 


“ 

(1) fulfill the responsibilities of each generation as trustee 
of the environment for succeeding generations; 

(2) assure for all Americans safe, healthful, productive, and 
esthetically and culturally pleasing surroundings; 

(3) attain the widest range of beneficial uses of the environ. 
ment without degradation, risk to health or safety, or other un- 
desirable and unintended consequences; 

(4) preserve important historic, cultural, and natural aspects 
of our national heritage, and maintain, wherever possible, an 
environment which supports diversity and variety of individual! 
choice; 

(5) achieve a balance between population and resource use 
which will permit high standards of living and a wide sharing 
of hfe’s amenities; and 


(6) enhance the quality of renewable resources and approach 
the naximum attainable recycling of depletable resources. 


(c) The Congress recognizes that each person should enjoy a 
healthful environment and that each person has a responsibility to 
contribute to the preservation and enhancement of the eavironment. 


General guidelines have been set by statute on 
the nature of the studies required and they, in turn, have 
been expanded with the assistance of the Council on Environ- 
mental Quality. The basic provision reads: 


42 U.S.C. § 4332, 


Cooperation of agencies; reports; ayaiJability of in- 
formation; recommendations; international and 
national coordination of efforts 


The Congress authorizes and directs that, to the fullest extent 
possible: (1) the policies, regulations, and public laws of the Uniied 
States shall be interpreted and administered in accordance with the 
Policics set forth in this chapter, and (2) all agencies of the Federal 


Government shall— 


(A) utilize a systematic, interdisciplinary Approach which 
will insure the integrated use of the natural and octal Sciences 
and the environmenta! design arts in planning and in decision. 
making which may have an impact on man’s environmeat; 


(B) identify and develop methods and procedures, in consul. 
tation with the Council on Environmental Quality established 
by subchapter II of this chapter, which will insure that pres- 
ently unquantified environmental amenities and values may be 
given appropriate consideration in decisionmaking along with 
economic and technical considerations; 

(C) include in every recommendation or report on proposals 
for legislation and other major Federal actions Significantly af- 
fecting tne quality of the human environment, a detailed state- 
ment by the responsible official on— 


(i) the environmental impact of the proposed action, 


(ii) any adverse environmental effects which cannot be 
«voided should the proposal be implemented, 


(iti) alternatives to the proposed action, 
hdl 


(iv) the relationship between local short-term uses of 
man’s environment and the maintenance and enhancement 
of long-term productivity, and 


(v) any irreversible and irretrievable commitments of re- 


sources which would be involved in the proposed action 
should it be implemented. 


Prior co making any detailed statement, the responsible Fed- 
eral official shall consult with and obtain the comments of any 
Federal agency which has jurisdiction by law or special exper- 
tise with respect to any environmental impact involved. Copies 
of such statement and the comments and views of the appropri- 
ate Federal, State, and local agencies, which are authorized to 
develop and enforce environmen‘al standards, shall be made 
available to the President, the Council on Environmental Quali- 
ty and to the public as provided by section 552 of Title 5, and 
shall accompany the proposal through the existing agency Fe- 
view processes ; 


(D) study, develop, and describe appropriate a!te-natives to 
recommended courses of action in any proposal which involves 
unresolved conflicts concerning alternative uses of available re- 
sources ; 


(E) recognize the worldwide and long-range character of en- 
vironmental problems and, where consistent with the foreign 
policy of the United States, lend appropriate support to jnitia- 
tives, resolutions, and programs designed to maximize intern3- 
tional cooperation in anticipating and preventing a decline 1" 
the quality of mankind’s world environment; 


(F) make available to States, counties, municipalities, insti- 
tutions, and individuals, advice and information useful in re- 
storing, maintaining, and enhancing the quality of the environ- 
ment; 

(G) initiate and utilize ecological information in the plan-; 
ning and development of resource-oriented projects; and 


_ 


(H) assist the Council on Environmental Quality established 
by subchapter II of this chapter. 


The minimum form of an TIS has been summarized by 


the Second Circuit in Chelsea Neighborhood Ass'ns. v. United 


States Post. Serv., 516 F.2d 378, 386 (2d Cir. 1975): 


"The adequacy of an EIS can only be con- 
sidered in light of its purpose. ‘The 
primary purpose of the impact statement 
is to compel federal agencies to give 
serious + zight to environmental factors 
in waking discretionary choices. ' 

Aonroe County Conservation Council, Inc‘ 
v. Volpe, 472 F.2d 693 (2d Cir. 1972). 


NEPA, in effe.-, requires a broadly 
defined cost-benefit analysis of 
major federal activities. It seeks 
to insure that more than economic 
costs alone are considered, 
'Fnvironmental amenities’ will often 
be in conflict with ‘economic and 
technical considerations.’ To 
‘consider’ the former ‘along with' 
the latter must involve a balancing 
process. In some instances environ- 
mental costs may outweigh economic 
and technical benefits and in other 
instances they may not. But NEPA 
mandates a rather finely tuned and 
‘systematic’ balancing analysis in 
each instance. Calvert Cliffs', 
supra, 449 F.2d at 1113. NEPA is, 
‘at the very least, "an environmental 
full disclosure lav," ' Monroe County, 
supra, 472 F.2d at 697." 


There is little point in a detailed review of the 
evidence taken at the hearings in this court. There were 
hundreds of thousands of pages of exhibits, many volumes of 
draft er< final FISs, d the thousands of pages of testi- 
mony fron distinguished ijentists, economists, administra- 
tors and others respecting the adequacy of the EISs. No ' 


doubt the °f5s have deen improved by more sophisticated 


detailed treatwent of particular aspects of the many problems 
' 


considered and by the use of clearer analysis, summaries and | 
t 
organization, No doubt a reasonable Secretary might well 


have concluded oot to lease now for production, but to 
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conduct Turther srudies, an! explorations before perinitting ex- 


< ’ 
ploitation. No doubt many would applaud adoption of sensible 


alternatives such as inducing the exercise of restraint in 
our profligate use of energy, while holding these precious 
OCS non-renewable fossil fuel resources for coming generations 


when energy may be in even shorter supply than at present. 


But, on balance, the impartial reader of the EISs 
is driven to the conclusion that, within the limit of reason- 
able researchers and writers, a studied effort was made to 
present e fairly grim picture of possible environmental diffi- 
culties. If anything, the studies are almost too detailed 
and encyclopedic for a ay executive to fully comprehend, 

The Final EJS Sale No. 40, together with the PDOD prepared by 
staff to summarize and clarify the issue for decision, satis- 


factorily meet both the spirit and the letter of NEPA re- 


quirements in all respects except one, addressed below. 


The FIS with its preliminaries, hear.ngs and con- 
ferences engaged the attention of a substantial portion of 
the relevant scientific community. Te state and local poli- 
tical entities most affected were advised of the plans, their 


implications, and their dangers. Environmental and other 


sroups, as vell as the press, were eiven aimple Opportunity to 
alert and educate "he public over a period of more than a 
year. Congress was fully advised and could ac any time have 
taken action to abort the proposed leasing. in short, the 
process worked well to insure that the possible consequences 
of this major action in opening areas off our most populated 
coasts to oil and gas production was fully debated, open to 
political veto, and considered in depth by the Secretary and 
his steff as well as by other units of government. As already 
suggested, there is one execption to this finding; it relates 
to a failure to consider local decisions that might have a 


substantial environmental imnacr, 


Nevertheless, a strong argument has been made, 
supported by considerable circumstantial evidence, that all 
the EISs and public hearings were out a charade; that the 


°3 a foregone conclusion once Presidents . 


Nixon and Ford and others in their administration, including 


successiv.: Secretarios of the Interior, decided some years 


ago that oroatuetion of hydrocarbons from the OCS should pro- 
ceed speedily, Civen the nature of our political system this 
is always » possibility in the NEPA process. Government 


€Cicials are not immune from mendacity. Nevertheless, on 


attempt to execute NEP 


& no way the 
ttine nari ls befor 
through an EIS. Faced with a grave inter-_ 
ind disastrous impact on our economy, we can- 

not say that two Presidents should have remained silent. Even 

grandiloquent 
Of rapid self-sufficiency in energy an empty one, it was no 
violation of NEPA to atter ilize the na to cant 
a severe challen: é . 2s and even the 


sorviee were bound to be affected by the 


reecutive, Deut. as ££ toured out. 


stucy and debate, partly based upon the EISs, led to 


c 


reduction of the OCS acreage which was to be leased. 
the Middle Atlantic erea of Sale No. 40, there is 
little doubt that the reduction in size of the offerine 
the nature of th: lease stipulations have been affected 


the necessity of a public justification of environmental costs, 
a . 


Moreover, the delays attendant unon study, pudli- 
cation and hearing gave Congress a chance to block the sale, 


It did not do so, The action of Congress in the Trans-Alaska 
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Pipelin: controversy to short-circuit NEPA procedures indi- 
cates that Congress is aware of these oil-gas developments. ‘ 


It can take action if 1t wishes to 


finelly, there is a categorical denial that the 


Secretary made a decision prior to completion of the entire 


NEPA Finul EIS OCS Sale Wo. 40, Vol. 111, p. 75. 


statement. 
The documentary and other evidence failed to convince the 


court that this was a lie. 


it wast be recognized that both tne accelerated 


progvai and Sale No. 40 involve significant political con- 


siderations of videspread interest. As a result, it is not 


realistic to assume that discussion and debate among high 
public officials and decisionmakers will not take place prior 
to a final decision. The fact that this dialogue precedes 

the decision and was engaged in by the eventual decisionmaker 
dogs nov, as plaintiffs assert, indicate that the Secretary 
cannot consider the environmental data presented him with 


good faith objectivity. 
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AM 


se of the PRODs was proper. As the Supreme Court 


has indicated, assistants may be used to sift, analyze aad 
€ 


summarize information for use by administrative decision- 


makers even in quasi-judicial proceedings. Morgan v. United 
States, 298 U.S. 468, 481 (1936). See also, Montrose Chemical 


491 F.2d 63, 68, 71 (D.C. Cir. 1974); Braniff 


Corp. v. Train, 


v. CAR 


Airways, Inc. Bh, 379 F.2d 453 (D.C. Cir. 1967). A fortiori 


they can do this when an importart administretive decision is 


requirn.. 


Witt, one exception already adverted to and dis- 
cuss72d below in subsection E, plaintiffs’ NEPA challenge 
fatic.. Te understand the nature of this point it is essen- 
tial to consider the relation of proposed federal leases to 
state and local governmental powers and concerns, the matter 


to which we now turn. 


D. Coastal Zone Management Act 


N"PA is not the only major legislative scheme 
implicated in the proposed OCS oil and gas drilling projects. 
Among others, there is a Coastal 7one Management Act, 


16 U.S.C. §§ 1451 et seq., which supports state planning for 


lopment. 
stantial question as to the reliability of the decision- 


making regarding Sale No. 40. State planning under tha 


Management Act and state laws may well negate some of the 


primary assumptions upon which the Secretary of the Interior 


based his decision to proceed with leasing. If this is so, 
then the leasing decision subverts the purpose of NFPA. 


See subsection E, infra. 


The necessity of recognizing the strong state 
and municipal inter 


flected in the Congress: 


The Congress finds that— 


(a) There is a national interest in the effective management, bene- 
ficial use, protection, and development of the coastal zone; 


(b) The coastal zone is rich in a variety of natural, commercial, rec- 
reational, industrial, and esthetic resources of immediate and potential 
value to the present and future well-being of the Nation; 


(c) The increasing and competing demands upon the lards and wa- 
ters of our coasta! zone occasioned by population growth and economic 
development, including requirements for industry, commerce, residen- 
tial development, recreation, extraction of mineral resources and 
fossil fuels, transportation and navigation, waste disposal, and har- 
vesting of fish, shellfish, and other living marine resources, have re- 
sulted in the loss of living marine resources, wildlife, nutrient-rich 
areas, permanent and adverse changes to ecological systems, decreas- 
ing open space for public use, and shoreline erosion: 


(d) The coastal zone, and the fish, shellfish, other living marine re- 
sources, and wildlife therein, are ecologically fragile and eonsequently 
extremely vulnerable to destruction by man’s alterations; 

(e) Important ecological, cultural, historic, and esthetic values in 


the coastal zone which are essential to the well-being of all citizens are 
being irretrievably damaged or lost; 


(f) Special natural and scenic characteristics are being damaged by 
ill-planned development that threatens these values; 

(g) In light of competing demands and the urgent need to protect 
and to give high priority to natural systems in the coastal zone, 
present state and local institutional arrangements for planning and 
regulating land and water uses in such areas are inadequate; and 

(h) The key to more effective protection and use of the land and 
water resources of the coastal zone is to encourage the states to exer- 
cise their full authority over the lands and waters in the coastal zone 
by assisting the states, in cooperation with Federal! and local govern- 
ments and other vitally affected interests, in developing land and wa- 
ter use programs for the coastal zone, including unified policies, crite- 


ria, standards, methods, and processes for dealing with land and water 
use decisions of more than local significance. 


33 U.S.C. § 1452. Congressional declaration of 
policy 


The Congress finds and declares that it is the national policy to 
preserve, protect, develop, and where possible, to restore a ance, 
the resources of the Nation’s coastal zone for this and seegeinded 
erations, (b) to encourage and assist the states to exercise € _ y 
their responsibilities in the coastal zone through she a, en 
implementation of management programs to achie —_— er = e 
land and water resources of the coastal zone giving f)'. ra - 
to ecological, cultural, historic, and esthetic values as well as sg nee 
for economic development, (c) for all Federal agencies engage — ae 
grams affecting the coastal zone to cooperate and — te : 
state and local governments and regional agencies In effec = ~ a 
purposes of this chapter, and (d) to encourage the participa’ ~ co 
public, of Federal, state, and local governments and of regiona oa 
cies in the development of coastal zone management re an * 
respect to implementation of such management programs, wa si as yl 
tional policy to encourage cooperation among the various 8 photo’ 
gional agencies including establishment of interstate . : te 
agreements, cooperative procedures, and joint action particularly 
garding environmental problems. 


The coastal zone includes, "ne three miles of 


seabed extending out from the coast, 43 U.S.C. §§ 1391, 1302, : 


1311,°1312 It also encompasses beaches, wetlands, estuaries 
pe43i2,. 1% 


.. i ines of the several 
and the like "in proximity to the shorelin 


eonntal states,” 916.4,5.0,.°5, l653e), Because of the 
barrier islands like Fire Island lying along the Northeast a 
coast, bays like Great South tay in Long Island, deep wet~- 
lands and beaches such as those in New Jersey's Cape May 
County and huge estuaries with their many bays and inlets 
such as those leading from the Baltimore and Hudson canyons 
in the OCS, the area involved is of enormous size and impor- 
tance. Millions of people reside, work and play within its 
bounds; much of the nurseries of the Atlantic fisheries are 
located there; its destruction or serious damaging would re- 


sult in loss of economic and aesthetic values at least com- 


parable tw the value of t rocarbon resources. 


The original Management Act, adopted in 1972, 
Pub. L. 92-583, provided primarily for federal grants to 
assist coastal states in developing "a management program for 
the land and water resources of its coastal zone." lo U.S<C. 
§§ 1454, 1455. The plan was to include "a definition of 
what shall constitute permissible land and water uses within ' 
the coastal zone which have a direct and significant impact 
on the coastal waters."’ 16 U.S.C. § 1454(b)(2). Extensive 
provisions for cooperation with municipal and federal 


authorities and for public hearings were required. 16 U.S.C. 


AYK 


§§ 1455(c) (d) (e) (f£) 1456, 1460. Substantial sums have 
been appropriated to carry out the purposes of the act. 
16 U.S.C. § 1464. 

The states concerned with Sale 40 leasing have made 
substantial efforts to carry out the Management Act's 
purposes. They are in advanced stages of the work. For 
example, the court takes judicial notice of the fact that while 
this case was being tried in Westbury, Nassau County, 

New York was holding public hearings in the adjoining village 
of Garden City on its detailed wetiands policies severely 
restricting use of the coastal zones. 

Congress was aware that the states were actively 


planning for future use of coastal waters. Report on 


H.R. 3981, Coastal Zone Management Act Amendments of 1975, 


94th Conqg., 2d Sess., Report No. 94878, p. 13 (House Report). 


The importance Congress and the President attaches 
to these management plans and to coordination among state,. - 
local an! federal authorities is reflected in the extensive 
amendment signed by the President on July 26, 1976. Pub. 

L. 94-370. In the First place, it exolicitly acknowledged the 


close connection between the states’ management plans and 
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national energy policy, particularly that dealing with davelop- 
t i 


: 


ment of OCS hydrocarbon mining and transportation of oil and 
gas, fided to the Management Act, 16 U.S.C. § 1451, is the 


following explicit finding: 


(2) The national objective of attaining a creater degree of energy 
celf-suticiency would be advanced by providing Federal financial 
assistanes to meet state and local needs resulting from new cr expanded 
encrgy activity in or atlecting the coustal zone. 


New definitions were added to 16 U.S.C. § 1453 


reading: 


(4) The term ‘coastal energy activity’ means any of the following 
activities if. and to the extent that (A) the conduct, support, or facili- 
tation of such activity requires aud involves the siting, construction, 
expansion, or operation of any equipment or facility; and (B) any 
technical requirement exists which, in the deterniination of the 
Secretary, necessitates that the siting, construction, expension, or 


operation of such equipment ot facility he carried out in, or in close 
proximity to, (he coastal zone of any coastal state; 

ai) Any outer Contisental Shelf energy activity. 

“ci) Any transportition. conversion, treatment, transfer, or 
storsee Of Jiquefied natural eas, 

“Cin Amv transporte ten. transfer. or storace of oil natural | 
was.orcoul (ineludii, bit not limited to, by means of any deep- | 
water port, as defined in section 3(10) of the Deepwater Port Act 
of 1974 -(22 U.S.C. 150219) )). 

Por purposes of this paragvaph. the siting, construction, expansion, 
or operation of any equipment or facility shall be ‘in close proximity 
fe the eo -tab one of aay coustal state if such siting, construetion, 
expansion, or peration has, or is likely to have, a significar.t effect on | 
such eoastal zone, 

"(5) ‘Phe teri tenerey facilities’ means any equipinent or facility 
Whichusor yall be used primarihy— 

"(CA) inthe exploration for. or the development, production, , 
copversian. storage. transfer, processing, or transportation of, any | 
CHOHEY pesouree tor ; 

“(1s) for the manufacture, production, or assemoly of equip- 
ment. machinery, products, or devices which are iavekced in any 
activity deseribed in subparagraph ee 

The tev tieludes. but is not limited to (1) electric generating plants; 

cu) petroleum refineries and associated facilities: (iil) gasification 
plants: (iv) dueilities used for the transportation, conversion, treat- 

haent, toausfer, or storage of Jiquetied natural gas: (v) uranium 
ensichiment or nucler duel processing facilities; (v1) oil and pas 
facilities. including platforms, assentbl y plants. storage depots, tank 
farms.crew and supply bases, and refining complexes; (vii) facilities ‘ 
ineluding: deepwater ports. for the transfer of petroleum; (vit) pipe- 

Hes and transmission facilities; and (ix) terminals which are asso- 

eoted witha of the foregoing. 


(it) Vhe term Couter Continental Shelf cnerey activity” means 
any exploration for, oriny development or production of, oi! or netu- 
rates trom the omer Continental Shelf as defined in section 2(a) 
ofthe Outer Continental Shelf Lands Act (13 0.5.C. 1331 (a))),orthe 
sitter. construction, expansion, or operation of any new or expanded 
energy facilities directly required by such exploration, development, 
or production, 


To urderscore the relationship with national energy policy, 
the state program must consider this issue. 16 U.S.C. 


§ 1455 (c)(8) was amended to read: 


iaent prograte provides for adequate consid 
file national interest Involved in planning fer. and in 
Sof. faelities (including encrey facilities in, or which 
wenificantly aflect. such state's coostal zone) which are necessary 
to meet requirements whieh are o than Joeal in nature. In the 
eneray facilities, the Seeretary. shall find that the 
ayen such consideration to any applicable interstate 

Ler Preceany, , 


The Seeretary must cooperaté with the states 


of (O08 


to produce oil or gas or to transport it 
anted by federal authorities if it will interfere with a 
If there is an inconsistency detailed pro- 
resolving it must be followed: 


After the management program of any coastal state has been | 
approved by the Secretary under section 806, any person who submits 
to fie Secretary of the Interior any plan for the exploration or devel- 
opment of or production from. any area which has been leased under 
the Outer Continental Shelf Lands Act (43 U.S.C. 1331 et seq.) and 
residations under such Act shall, with respect to any exploration, 
development, or production described in such plan and affecting an 
land use or water use in the coastal zone of such state, attach to suc 
plan ae riifiertion that each weliVity which ts esvr ied 16 detail in 

hes with sneh states tpproved HaETeMnene program 
sistent with such pregram, No 


i plan compel ; 
| i eceariied OO Draper et 
aererioN staelh gear such prcd neon tes lieetine OF poenist 
vabin detatl iasnck: plan aotad sue hh state or its 
of sneh certification and: plan, 
lita and information, and until— 


loasdtoal oficnet er 
{iy ae wehaw aes descirl 
epaitedd GHEeHEN beceeves a caps 
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“(4) suvh state or its desienated ageney, jn accordance witl 
the procedures required to be established Sy such state pursuant 
tosibparagraph CA). concurs with such person's vertification and 
hetines the Seeretary and the Secretary of the Interior of such 
COneUrrENCe; 

“() concurrence by such state with such certification is con- 
chivively prestaned. as provided for in subparagraph (A): or 

APL) the Secretary finds, pursuant to subparagraph CA). that 
esol activity whielris described in detail in sueh plan is consistent 
with the objectives of this tide or is otherwise necessary in the 
Intere-t Of national security, hae 

if a shite concurs or is conclusively presuined to concur. or if the 
Seeretury duahes such a finding, the provisions of subparceraph ( \) 
wre not appleable with respect to such person. such tite aot ny 
Pederal heense or permit which is required to conduct any activity 
wfecting Lind uses or water tses in the eoastal zone of such state which 
is deserbed in detail in the plan to which sue’. concurrence or find- 
mg apples. Tf such state objects to such certification and if. the 
Seeretury fails to make a finding under clause (iii) with respect toe 
stich certiication. or if such person fails substantially to comply with 
stich plan as submitted. such person shall submit an amendnient to 
such plinvora new plan, to the Secretary of the Interior With res ect 
fo anv amendment or new plan submitted to the Secretary of the 
oe lie tothe eee sentence, the applicable time period 
sOses Of COMO ve one S54 ba ge + 5 
peel: ve — easy coe by cone lusive presumption under subpara- 


swing new subsection has been added to 16 U.S.C, 


(hi Tn cnse of serious disagreement between any Federal agency 
and a coustal stute— 
“(1) in the development or the initial implementation of a 
management program under section 305; or 
(2) in the administration of a management program approved 
under section 306; 
the Secretary, with the cooperation of the Executive Office of the Presi- 
dent. shall seek to mediate the differences involved in such disagree- 
ment, “The process of sneh mediation shall. with respect to any 
disagreement described in paragraph (2), include public hearings 
whieh shall be condueted in the local area concerned? 


Substantial federal loans and grants are made 
available for a-."coastal energy impact program" to assist 
the n meeting problems associated with OCS develop- 


ments, See L6 U . §§ 1456-1468, Coastal Zone 


Management Act of 1972 §§ 308 et seq., as amended. The 


i foo 


Secretary may, however, not. make the "siting of any energy 
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of, finan- 


a oes ae eran igi. , sqral $FD- or A 8 he he 
Qiel ucsistance, Coastal Zone Management Act of 1972, as 


amende’, § 308(i). This provision insures against coercion 


t » Qarra « wee “yer , ++ “ i! $e af © 
by the Secretary and guarantees the states’ independence. 
Cooperation among the states through compacts and otherwise 


is encouraced ‘ § 5399(a). 


These extensive 1976 amendments were required 
han "Congress enacted the program in 1972, the energy 
not vet emerged," House Report, 13. The Act was 
the states to cope with an accelerated 
il and gas leasine program." Id. Any federal 
program will be dependent upon the cooperation and 


videal actions oc ot: ind lccal governments. Id. 


eress that the need to provide 


recognized 1g 
in connection with these leases 
was critica anv rational federal program, Id. at 52, 
Appendi« Lat at Report of the Senate Committee on 
Comnarce, 94th Cong., lst Sess., No. 94-277, p. 3 (1975) 
Report); Report of the Committee of the Conference 


94th Congress, 20 Sess., Ne. 


(Confereace Report). 


civinal Coastal Zone ianagenzat “ct oF 
1972 was enacted before anyone contemplated the sudden 
subsequent expansion of the offshore oil leasing program, 
and its consequential severe impacts on the coastal zone: 


But it was not until the Arab oil embargo 
occurred, exactly a year after passage of the 
Coastal Zone Management Act, that state 
governments realized the intensity of these 
developmental pressures on the coastal zone... 
[T]he energy crisis seemed suddenly to 
shorten the time available to states to 

plan for and cope with other state-level 
leaders expressed the frustration they 

felt at the prospect that irrevocable 

Federal decisions affecting their coastal 
zones would be mace before the states had 
had time to develop management programs. 


Senate Report, p- 9. 


What worried the Congress is reflected in the analysis 


of the National Ocean Policy Study series of four reports on 


the Outer Continental Shelf, which led to three "key findings," 


set forth in the Senate report as follows; 


lL, There is a strong likelihood of adverse, 
often severe, impacts within ccastal regions 
resulting from unplanned, uncoordinated 
energy resource development and from the 
siting of facilities related to energy prod-= 
uction, development, and utilization, 
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2. There is very little coordination or commmnica- 
tion between Federal agencies and the affected: 
coastal States prior to major energy resource 
development decisions, such as the decision 
to lease large tracts of the OCS for oil and 
gas, Further, coastal States often have been 
criticized unfairly for delaying the siting 
of energy facilities when such action often 
is the result of lack of information and plan- 
ning, 


Full implementation of the Coastal Zone Manage~ | 
ment Act of 1972 and recognition of its cap- | 
ability to solve energy-related conflicts could | 
go far to institute the broad objectives of | 
Federal-State cooperative planning envisioned | 
by the framers of the act, The National Envir- 

onmental Policy Act and the Coastal Zone Manage- 
ment Act are the two primary planning devices | 
to achieve balanced land use and environmental 
protection in coastal regions, 


Senate Report, p. 3. 
The perception that the original act could not do the job, 


led to the conclusion that more action was needed from 


Congress: 


‘fhe prospect of accelerated OCS oil and gas : 
lease activity, along with growing energy 
facility requirements and the imminent con- 
struction of deepwater ports, add to the 
challenge of bringing rational management 

to the coastal zone, These probable events ; 
have therefore led directly to the Committee's 
present action to amend the Coastal Zone Man- 


agement Act, | 


Senate Report, p. 10. 
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A chief purpose of the 1976 Amendments is to “improve and 
strengthen coastal zone management." The means recognized by 
Congress to achieve this goal are clearly set out in the Con- 
ference Report, and include: 


(3) that a strengthened coastal zone manage- 
ment program, with full participation by the 
states, is vital to the protection and proper 
management of irreplaceable coastal resources 
and is the best means of dealing with impacts 
from new or expanded coastal energy activity; 
..-.(5) that the coastal states and localities, 
which are closer to and more cognizant of the 
situation, should make the basic decisions as 
to the particular needs which result from such 
new ox expanded energy activity; and (6) that 

the discretion of the Secretary of Commerce and 
other Federal officials should be coirespondingly 
linited, 


Conference 


Report, p. 24 (emphasis supplied) . 

nrress also recognized the very same land use and 
socio-economic disruptions described by a number of witnesses 
before this court that would probably result from the 


magnitude and compressed timing cf the impacts? 
In addition to the visibie ecological damag 

in Louisiana wetlands, other experiences in 

that State create concern in coastal areas 

facinz oil development for the first time, 

For instance, 80 per cent of all investment 

in Louisiana's new manufacturing facilities 

between 1938 and 1971 took place in coastal 

parishes (counties), reflecting support activ- 
ities for offshore petroleum development, A 
total of $5 billion was invested in petrochem- 
ical industrial facilities in Louisiana's coastal 
zone during those years, with over 100 major 
petroleum and petrochemical plants placed in 
coastal parishes, 
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Yhere are’ signs, even before the first Federal 
lease sale is held off Alaska, that these im- 
pacts are beginning. ...Rumors of speculative 
land purchases abound, and local citizens report 
sudden increases in land values. ... 


.«-[D]irect employment in oil-support 
activities in northeast Scotland grew 
from 2,665 to 11,275 during the short 
period between December 1973 and March 
1974. Local efforts to plan for this 
explosive growth have not always’ been 
successful, For instance, one platform 
fabrication plant estimated in advance 
to employ 600 persons actually employs 
3,000 in peak periods, 


Shortages of housing, skilled labor, 
berths in harbors, and equipment have 
had an adverse impact on some of the 
older established industries," the report 
found, 


Tne city cf Aberdeen, now sometimes called: 
the Houston of the North, has experienced 
rapid growth because of oil. Ome conse- 
quence of this growth has been skyrocketing 
prices for land. During the last 4 years, 
the NOPS study found, the price of industrial 
land with water and sewer service in the Aber- 
deen area rose from $7,200 to as much as 
$96,000 per acre, 


A second study of the Scottish experience witn 
offshore oil,..found the Scottish situation 

more likely to parallel events in the so-called 
frontier areas of the American OCS than the 
developments in the Gulf of Mexico. This con- 
clusion stemmed from the fact that Alaska and 
Atlantic oil operations, like those in the North 
Sea, will represent the entry of a wholly new 
kind of industry in some areas, Furthermore, 

a rapid buildup to a high level of production-- 
assuming success in discovering oil or gas-~ 
will be required in the new areas, as it is in the 


AS) 


North Sea, in order to meet today's energy 
needs and to reduce reliance on imported oil. 
Finally, the severe weather conditions of the 
North Sea closely resemble those in th: 
Atlantic and the Gulf of Alaska; these require 
new technologies which, in turn,’ require new 
types of onshore facilities, 


The Conservation Foundation report found that 

the most noticeable impacts in Scotland have 

been the result of support industries--such as 

oil production platform fabrication--rather 

than the oil industry's own operations, Employ- 
ment and activity levels in these support activ- 
ities peak even before oil production begins. 
Construction of any sort is a labor-intensive 
activity, and massive construction activities 
involving platforms, pipelines, tanker terminals, 
and refineries--not to mention schools, houses, 
offices, roads and other public facilities-- 

bring thousands of workers into areas experiencing 
oil development, When this boom is over, an early 
"bust' may follow, Shrinkage of population and 
job opportunities also requires planning and 
management . 


Senate Report, mp. 16-17, 

It is apparent that the Secretary, in vicyv of 
these concerns would have been justified in putting off a 
decision to lease for production, permitting exploration and 
state planning to go forward in consonance with the spirit’ 
of the 1976 amendments to the Management Act. But the issue 
before this court is not what the most sensible decision 
might have been, but whether he was required by law to await 
formal Management Act plans. 

At issue is whether Congress intended new OCS leasing 


to await state compliance with the Management Act. The 


legislative history is ambiguous. Gbviously Congress 
intended coordination between s*ate and federal authorities. 
so that no OCS action would be taken inconsistent with 

state policy unless every effort had been made to obtain 
consistency. Senate Report p,. 19. The Secretary com- 
plained to Congress that the various NEPA r quirements 
provided sufficient input from the states. Id. at 80-82. He 
opposed "additional delays ... to protect the states’ future 
interests." Id. at B2. Implied was his opposition to the 


“subject bills [wi .] assume a present inadequacy in coop- 


erative effort for OCS planning and control.” id. at #80. 


Congress was not in agreement with him on this point; it 
adopted the bill. The Senate Report states flatly that: 
In practical terms, this means that the 
Secretary of the Interior would need to seek 
the certification of consistency from adjacent 


State governors before entering into a binding 
lease agreement with private oil companies. 


Senate Report, p. 20. But the report goes on to state that 
this right will not be available until the states have 
applied for the Secretary's approval of the state program, 
which will probably not occur before 1977. Id. at 20. The 
Conference Report indicated that fiscal inducements were 
provided to encourage prompt state approvals of federal 
leasings, implying a power to block leasing for up to a 


six-month period. Conference Report, p. 25. See also Id. 


It is of some interest that by letter dated June 29; 


1976, the Chairman ot the House Ad Hoc Committee on 
Outer Continental Shelf, House of Representatives, Hon. John 
M. Murphy of New York and five other Representatives wrote 
to the Secretary asking him to postpone Lease 40 sales 
until the Congress could enact legislation for spill liability. 
They made no reference to the pending Management Act and 
apparently assumed that that Act would not prevent leasing. 
The Secretary politely declined their request in a 
dated July 13, 1976. See also letter from Mr. Murphy dated 
July 7, 1976 and the Secretary's response of July 20, 1976. 
Impact funding under the Amendment to the Management 
will be available immediately to all states which might 
stentialiy aitected by Sale 40. The amerdments provide 
fo che availability of these funds to any state which has 
either (1) adopted and had approved by the Secretary of 
Commerce under section 306 a Coastal Zone Management 
Program; (2) is operating under a program development 
gruit made available under either the 1972 or 1976 versions 
of the Act; or (3) "is, in the judgment of the Secretary, 
making satisfactory progress toward the develepment of a 
Management program." Section 308(g)(1)(C). All states 
potentially affected by Sale 40 have met the second of the 


three standards mentioned above. According to the Sale 


40-EIS @t Not. 1 op. 42-49, each of these states is 
progressing toward the formulation of a plan and has received 
development grants to assist it in this activity. 

New York received its first-year development grant in 
November 1974, Id. Vol. I, p. 42.. New Jersey obtained 

a second year grant in June 1975. Id. Delaware received a 
second year grant in July 1975. Id. Vol I, p. 44. Maryland 
was operating under a second year grant at the time the Sale 
40 EIS was prepared. td. Vol I, p. 45. ‘Virginia's first 
year planning grant was approved in August 1974. fd. Vol...1, 
p. 46. And Pennsylvania has received planning grants and 
anticipates ipl eonentatien grants in July 1977. Id. Vol. I, 
p. 48. "Coastal Zone Management plans,” the Final EIS 


OCS Sale No. 40 admitted, "should. be implemented by Mid- 


Atlantic States by November 1977," and for those in close 
y 


proximity to the tracts proposed to be leased by July, 
to77- wall Fh; 
Drafters of the Sale No. 40 EIS were aware of the 
potential amendments to the Coastal Zone Management Act 
and made specifie mention of them. Id. vol. II, pp. 528- 
29. This discussion concerned the alternative of delaying 
the sale until the amendments became effective in order 
to provide the affected states with the impact funding 
they considered so important. The Sale 40 EIS also discussed 


the alternative of delaying the sale until after the 


AG! 
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adoption of coastal zone management plans by the affected 
states. Id. Vol. II, pp. 516-19. It was concluded that even ” 
if the plans were adopted as late as 15 months after the 


sale, there would be sufficient time for the states to exer- 


, ig , cial 
cise some control over on-shore activity since the production: 


phase--the one with the greatest on-shore impact--would not 
begin until 1979, after the extent of reserves in the area 
and the need for onshore facilities to service them have 
been determined. The controls to be exercised by the states 
under the Coastal Zone Management Act were also discussed 

in the Sale 40 EIS as measures capable of mitigating the 
anticipated impacts of the sale. Id. Vol. II, pp. 426-30. 
Finally, the Sale 40 EIS discussed the Coastal Zone Management 
Act in connection with its discussion of the relationship 

of the proposed sale to other existing programs. Id. Vol. 
I, pp. 39-49. In this discussion, the EIS makes specific 
reference to the "consistency" provision of the Act and 
indicates that this provision, along with the other local 
controls such as zoning, will enable the affected states 

to exercise certain controls over the proposed federal 


OCS activity. Id. Vol. I, pp. 40. 


The EIS assumes that the consistency provision only 
becomes: effective after approval of the state's management 
plan and notes that none of the states likely to be 


affected by Sale 40 have adopted such plans or sought ap- 
proval. 


This interpretation that leases need not await 
approval of formal Coastal Zone Management Plans pursuant 
to the 07?' is consistent wit: the language of 
the Act. Under the 1972 Act, the consistency provision 
became operative only "after final approval by the Secretary 
of a state's management program." The 1976 amendment uses 
similar language: "After the management program of any 
coastal state has been approved." At the present time no 
formal statutory plan has been put in final form by any of 
the impacted states. The Act requires that the state must 
have moved out of the development phase into the administra- 
tion phase of its program under the Management Act before 


the Federal consistency requirements apply. 


Should the affected states have plans completed, they 


san participate in the epprowel of the production development 
program. Current Department of Interior regulations require 
a lessec to submit a detailed plan to the area oil and gas 
supervisor for approval prior to commencing exploratory 
drilling, including construction of platforms, 30 C.F.R. 

sec. 250. 34 (a), and prior to commencing each development 
program on a lease, 30 C.F.R. sec. 34 (b). The special 
stipulations in the proposed leases applicable to proposed 


Mid-Atlantic Sale No. 40 provide, in Stipulation No. 7, that 
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the lessee is to submit a "Notice of Support Acti..ty for 
the Exploration Program" to the Governor of each Mid-Atlantic 
state to provide states with information to assist them 
in planning for the impact of activities during exploration. 
e 
New York, New Jersey, Delaware, Maryland, Vireinia, and 
Pennsylvania are designated as Mid-Atlantic states. This 
Notice must be sent to the states no later than the lessee's 
submission of an exploration plan and the lessee must 
certify to the area supervisor that he has sent the 
required notice to the states. The Notice must include 
several specified descriptions and estimates of how the OCS 
activities will affect each state, including descriptions, 
site and size of ong ore and nearshore support facilities, 
the amount and location of needed acreage, boat and air 
traffic frequency and possible onshore terminai location, 
number of onshore employees and approximate number of 
those who will be local people, estimate county-basis 
population additicns with expected housing aad other needs, 


and an estimate of supplies to be procured within each 


state. .lthough the supervisor does not approve or disapprove 


this notice, he must allow at least 30 days for the state to 
comment to the lessee on the notice. See, 
29439. 

The conclusion that the Management Act does not 


require the Secretary to forego leasing does not end our 


} 
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inquiry. To-do 
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Effect of State Control of Land and 


Environment on NEPA 


states bordering the Sale 40 area prevented 


pipelines from OCS drilling sites from crossing their 
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shores--as states have the power to do--then the only 
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alternative fcr transporting oj] would be by tankers. 


ts 


state decision banning pipclincs is not: inconceivable 
given the substantial environmental impact that a pipeline 


and 01] snillage from a pipeline may have on coastal lands 


Uneontroverted evidence indicated that &2 million berrel 


before autoacatic shut-of 


fate as New 
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pipelines 


a1 harm to wetlands, 


y and other fragile sigan 
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lity of pipelines for the transporta- 


tion i a5 boaen a cornerstone of Mid-Atlantic OCS 
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planning. Reliance on pipelims is caused by the fact 
that one of the most important hazards from OCS o11 
drilling is the environmental damage from oil spills. 
A Study prepared for the House Ad Hoc Select Committee 


on OCS (Study) reported that, 


ee 


rerally reco 
qo uiw ae ve oy 


Effects of Offshore Oil and Natural Gas Development on the 
Coastal Zone, 94th Cong., 2d Sess., at 11 (1976). The 
NEPA documents and the PDOD's on accelerated leasing and 
Sale No. 40 have likewise recognized the severity of 
damage from oil spills. 

As a result, the Study of the Effects of Offshore 
Oil and Natural Gas Development on the Coastal Zone, the 
NEPA documents and the PDOD's have all proceeded on the 
assumption that OSC oil would be transported by pipeline 
in case of a major strike since the probability of spills 
is so much less by pipeline than by tanker. 

In transport from offshore to onshore 

ACI ET Cre Ry oil sometimes leaks from 

pipelines (especially from older pipelines). 

lke coating anc cathodic protection of pipe 

can reduce pipeline corrosion rates. Many 

new pivelines alse have automatic shutcown 


devices to stop the oil flow if a majox leak 
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Study of the Effects of Offshore Oil and Hateret Gas Develop- 
ment on the Coastal Zone for the House Ad Hoc Select Comm. 
on OCS, 94th Coug., 24 Sess., at 13 (1976). 

Set out below are some of the references in the 
final Sale 40 EIS suggesting how much reliance was placed 
upon the assumption that the affected states would permit 
pipelines from the oil fields through their three miles of 


sea bed and on-shore coastal zones. 
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It is anticipated that all oil and gas 
produced as a result of this proposed sale will 
be transported to shore by pipeline (special 
stipulation, Section iV.E), though’ a possibility, 
exists that tankers might be used. Oil and 
gas would be carried in separate pipelines, 
having first been separated on platforms offshore. 
Small gathering lines would collest production 
from platforms, gathering at central points 
where larger pipelines (24 to 36 inches 
diameter) would carry production im corridors. 

It is assumed that from one to four 

corridors would be established from offshore point 
to onshore facilities (2 pipelines per corridor). 
Offshore pipelines ‘(assuming four pipelines) 
would traverse from 100 to 570 miles of 

sea bottom. The expense of pipeline burial, coup- 
led with implications for the marine environment 
should a major break occur, have combined to 
dictate conservative design, emplacement, 

and operating procedures. Under a stipulation 
proposed for this proposed sale (Section IV.E.), 
all pipelines will be buried (when technically 

and economically feasible as determined by the 
USGS Area Oil and Gas supervisor). The burial 
depth will be determined on a case-by-case 

basis by the Supervisor. 


Vol. Ti, pp. 17-18. 


Terminal facilities would be located near 
the landfall of pipvelines, and the oil piplines 
would then proceedto refineries for processing 
of the crude oil. Because it is expected that 
the oil will be processed in existing refineries 
in the northern New Jersey or the Delaware 
River Basin, it is most probable that pipeline 
terminals would be located somewhere along the -~ 
New Jersey coast, with pipeline routes over 
land to the refineries. Because of the expense 
of laying, monitoring and maintaining 
underwater pipelines, landfalls near or on 
the Atlantic shoreline of New Jerseay are more 
probable than those deeper into Delaware Bay. 
However, a pipeline landfall in Delaware, with 
a corridor through Delaware City and/or Phil- 
adelphia area refineries has also been 
suggested (Goodman, 1975 et al.). A pipeline 
landfall in Delaware could conceivably mark 


the beginning of a corridor to Baltimore, 
although the small existing capacity there 
is not thought to warrant it. 


Vol. 11, op. 227-228. 


D. Pipelines 


Federal responsibility in regard to on-shore 
pipelines, both oil and gas, is divided among 
several agencies. The Materials Transportation 

Ww Bureau in the Department of Transportation (DOT) 
has the primary responsibility for assuring 
pipeline design as well as construction and 
operational practices. Their responsibility is 
basically one of setting standards. Similar 
to offshore pipelines, the MTB is. involved in 
pipeline safety and inspection to cause, by 

( those responsible for the pipelines, the prompt 
reporting of any potential leaks am safety problems, 
and report annually to the President, the Congress, 
the Secretary of the Interior, and the Interstate — 
Commerce Commission of any potential leaks or 
actual explosions and spillages in these pipe- 
lines. 

The Federal Power Commission can authorize 
the bringing ashore of natural gas pipelines by 

Ko issuing a Certificate of Public Convenience 
and Necessity. If the FPPC feels it necessary, 
the agency prepares an environmental impact 
statement to evaluate aquatic and onshore 
impact of potential production from the pipeline. 

The Corps of Engineers also becomes 
involved where a proposed pipeline crosses 
navigable waters. The wetlands legislation 
in the respective states would require permitting 
an@ [sic] environmental impact statements for 
pipelines proposed for construction through 
wetlands. Several states possess regulations, 
as part of their pollution prevention programs, 
that would require permits and appropriate 
environmental analysis if proposed pipelines were 
to cross any watercourse. New Jersey [Coastal 
Area Facilities Review Act’ (1973).] and Maryland 

( [Coastal Facilities Review Act (1975) -Jhave 

legislation that would require permitting 


° 
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and [sic] appropriate environmental analyses 
for proposed pipelines in legislatively 
designated portions of the coastal zone. 
Although local plans may be fornulated that 
identify desirable utility corridors, 
rarely do zoning plans restrict pipelines to 
predetermined locations. Local ordinances 
may, however, prescribe procedures for 
obtaining local review and approval of 
proposed pipelines. Direct federal respon- 
sibility for the siting of onshore facilities 
is limited except for federally administered 
lands. Some federal regulatory respons- 
ibilities, however, could indirectly 
influence the siting and subsequent operation 
of these facilities. Essentially, federal 
regulatory programs can be invoked, in 
some instances, to mitigate operational, but 
not locational, adverse effects. State and 
local planning and regulatory authorities 
provide the primary framework within which 
potential adverse effects on the onshore 
facilities can be addressed. The regulatory 
authority of the states has both operational 
and locational significance. It is 
primarily the local zoning power, however, 
that provides the basis for affirmative 
action to mitigate adverse effects stemming 
from locational factors. 

It is the intent of the Bureau to require, 
wherever possible, vipeline corridors in 
the area of this proposed sale to minimize 
disturbance of the environment and disruption 
of other uses of the OCS. Additionally, such 
corridors could help mitigate some of the 
potential impacts of on-shore facilities which 
could result in the absence of such compre- 
hensive planning efforts. A proposed lease 
stipulation that will be include [sic] in each 
Mid-Atlantic oil and gas lease, will enable 
the Bureau to require that pipelines used to 
transport oil to shore be'placed in designated 
corridors. If commercial quantities of oil 
are discovered, pipeline corridor management 
studies will be initiated to identify the 
least environmentally hazardous areas in which 
to require the placement of lines. Although 
these studies are primarily concerned with the 
OCS, they will also include areas suitable 
for the location of on-shore processing and 


support facilities, and will be coordinated with 
other Federal, State and local authorities. 

If commercial finds of hydrocarbons are 
made, then pipeline corridor management 
studies will be conducted in two phases. The 
first phase will identify macro-corridors 
(including potential landfall areas) using 
existing environmental and socio-economic 
data. Representatives of affected states 
as well as the petroleum industry, will be 
encouraged to participate in this planning 
effort. Once tentative corridors have 
been identified the second phase of the 
study effort will be jnitiated. It will 
consist of a BLM-funded contract study to 
obtain quantitative biological, chemical 
geological and physical oceanographic baseline 
data for the tentatively jdentified corridors. 
The collected data, once analyzed, will be 
utilized to select the final corridors and 
landfall locations with the least net 
environmental and socio-economic adverse 
impacts. 


Vol. Il, PP» 455-57 
The Sale 40 PDOD makes a firm assumption that 


pipelines will be used. See p. 5- It is stated:. 


Pipelines 

Besides the special stiprt2tions that will require 
companies to submit to the states explora= 
tion and development plans, two other special 
stipulations are designed to mitigate the 
controversial issues of oil shipping and 
pipeline burial. The first of these is to 
minimize the transport of oil via tankers 

and barges. The second is a stipulation 
preserving the Bureau's right to require 
pipelines be placed in designated corridors. 


Sale 40 PMPOD p. 15. See also the comments of the United 


States Department of the Interior, Geological Survey, Final 


EIS OCS Sale No. 40, Yol. ITI, Bp. 162 (analysis of tanker 


spillage misleading since the assumption is "that all 


La} éi 
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production would be transported through pipelines"). 


The Final Sale 40 EIS does mention in passing 
the possibility that right of way might be denied by 
the staces: 


d. Tanker Accidents and Ope: ations 


Tanker accide ts, carelessness, or mismanage- 

ment release almest 36.5 million barrels of 

oil annually into the world's oceans 

(Charter et al., 1973). About 98 percent 

of all the oil spilled be vessels is from a. 

incidents over 1000 barrels (CEQ, 1974). — 

Most large tanker spills occux nearshore d 

(within 50 miles of land) when a vessel : 
oe runs aground, rams a fixed structure, or : 

collides with another vessel. 

If pipelines are found to be technically 
or economically not feasible or if 
rights-of-way are denied in State waters, 
tankers may have to be used as a result of 


this proposed sale rather than pipelines. 


ee ee 


Sale 40 EIS, Vol. II, p. 30 (emphasis added). See also 


Id. Vol. III, p. 32. Cf. the comments of New York: Id. 


Vol. TIL, p- 2247 comments of New Jersey: Id. Vol. III, 


p. 242, 258; comments of Delaware: Id. Vol. III, pp. 287, 
301, 303-304, 309; comments of Virginia: Id. Vol. III, ; 
pp. 320, 326; other comments: Id. Vol. III. pp. 352, 390- | 
391, 416, 521-534. 

Rut the total discussion makes it clear that the . 
states have no effective power to prevent the oil and gas 


lines going where the federal government wants them to. It 


Ange coma ee 


also assumes that the use of pipelines is both economically ! 
and technically feasible in case of a large oil discovery << Poy 
the assumption made in considering all environmental impacts. 
For example, in the Programmatic PDOD on the OCS leasing 3 


Program it is noted: 


ae: 
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Probably the most important environmental 
costs of OCS oil production arise from the 
risk of oil spills. While this risk is 
widely recognized in the case of OCS produc- 
tion, it is not always acknowledged that the 
same risk exists whenever oil is imported 
by tankers. In fact, the evidence suggests 
that. the Fisk of of2 spills may be greater 
if oil is imported in tankers than if oi1 
is produced off-shore and transported on-shore 
in pipelines. 

As reported in the Programmatic EIS the 
relative oil spill rates for tankers and 

CS production are as follows: 

tankers:  (§,00167 
OCS production: .0009 
This means that for every 100,000 barrels 

f oj] imported by tankers, 16 barrels would 
be spilled, on average. On the other hand, 
for every 100,000 berreis of oil produced 
offshore, 9 barrels would be Spilled, on 
averade. 

If the above 
of future spi) then the risks of oi} 
spills will be r whenever OCS production, 

SY Pipelines, displaces 
foreign imports transported in tankers. 
Substantial. foreign tanker imports are now 
being landed on the East Coast, Gulf Coast, 
Pacific Coast. These imports could be 
splaced by new OCS production off these 
coasts, and it is reasonable to assume that 

new OCS production off these coasts would 
@ transported ashore by pipelines; about 90 
ent 92 Gulf of Mexico OCS production 
in pipelines. Therefore, new OCS 
sfton realized off the Atlantic, Gulf 
Coasts should result ina net 
the risks of oil spills on’ those 


rt 


Bere we o 


At pp. 5-6 (footnotes omitted). Cf. final EIS OCS Sale 


ee ere ae wee wp ene 
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No. 40, Vol. 27 pi LB, 


Even after public hearings criticizing the lack 


of specificity in discussion of pipelines, there was no 


63 ; 
discussion and apparently no real awareness of the fact ae ir 
that state laws may severely restrict pipelines and 
related on-shore facilities. See, ¢.g.,Final EIS Sale 


No. 40, Vol. IIT pp. 30-32. In answer to criticisms, the ; ‘ 
Final EIS OCS Sale No. 40 states: “The Department is also 


committed to the concept of requiring transport of of 


st Via 
\ 

pipeline, rather than allowing tanker transport." Id. Vol. _ 

Tit, Oo. 66. Bee also Tai ‘Vol.’ 2) pp. 30-32 (we. do not 

feel [tankers will be used and heavy spills result], but 
‘. 
| 
eA 


instead that pipelines will be used"). 

As the appendix to this memorandum makes clear, 
there are a complex of state statutes and programs ne 
pipelines and other supporting. facilities. Most of the 
states affected by Sale No. 40, Delaware, tice York, New Jersey, 
Pennsylvania, Maryland ane Virginia, have established a 
special department to oversee their shorelines and other 
environmental tressures. 2, @.f., Md. Code Ann. Natural 
Rescurees 4 Tk aa | ryt. nts Sit, 13-6 30: Bat. Environ, 
Conserv. § 139% 1ese state agencies are active, power ful 
governmant units. T rate slatures have just recently: 
revised the enebling legislation in order to amplify their 


pevers. oe, O.., Pa, Stat, Anni, tit. 71 §§ 510 96 seq.; 


Va. Code Ann., tit. 10 §§ 187 et seq.; N.J. Stat. Ann., t 


13°88 1), SA, 17, 18, 19; N.Y, Envivon. Conserv. §§ 88-0101. 
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Tne vitality of these state agencies is indicated 
by their sw2eping powers and broad functions. Most are in- 
structed to gather data on the environment to provide a sound 
basis for planning. Md. Code Ann., Natural Resources | 
§ 1-101(b)(3); Pa. Stat. Ann, tit. 71 §§ 510-4(3), (6), 
510-24; N.J. Stat. Ann., tit. 13, 98 1D-9a, i., 19-16; N.Y. 
Environ. Conserv. § 25-0201. The state-wide agencies must 
also reviey and evaluate development plans within the state 
to assess their conformity with state environmental policies. 
Md. Code Ann., Natural Resources § 1-101(b) (1); N.J. Stat. Ann., 
tit. 13 * 1D-9f, A number of legislatures have set up local 
units for environmental oversight. Va. Code Ann., cit. 10 
§ 190; N.J. Stat. Ann., tit. 13 § 1H st seq.; N.Y. Enviren, 
Conserv. §§ 15-1101; 47-0191. They require the state-wide 
agency to coordinate all the natural resource activities within 


the state. Md. Code Ann., Natural Resources §§ 1-101(b) (2), 


1-103, 1-104; Pa. Stat. Ann., tit. /1, § 510-20; Va. Code Ann., 


rit. 10 § 193: NeJ. Stat. Ann., tit. 13, §§ 1D-9£, g, 18-7, _ 


18-8; N.Y. Fnviron. Conserv. §§ 3-0301, 25-0301. 


The real bite in the environmental control exer- 
cised by the states is not in their monitoring functions, 
however, but in their licensing capacity. A number of 


states combine a concern for the most environmentally sensitive 


15 
65 


of the state's resources, such as the New Jersey Pinelands. 


or the wetlands of every state, with the zoning power. 


-- 


For instance, the Shore Erosion Control subtitle of Maryland's 


Natural Resources statute requires a developer to submit a 
grading and sediment control plan and to have it appreved 
by the county or municipality before construction, § 8-1103. 
Similarly, the local soil conservation district must 
first approve any plan before a person "clears, grades, 
transports or otherwise disturbs land for any purpose. "™ 
Td. § 1104. See also, Pa. Stat. Ana-., tit. 71 § 510-20; 
va. Code Ann., tit. 10 §§ 192, 193; N.d. Stac. Ann. tit. 
13, §§ 1D-9}., K., 1D-30, 94-2 (coastal wetlands), 

N.Y. Environ. Conserv. §§ §-Ni07, 


25-0202, 25-0302 


Cor eI ya) SAIN fi bids ly ace) + 
oe et Sern Yor’ is so 


> 
serious about its tidal wetlandsthat it has placed a 
moratorium on any alteration of this strategic area until 
it is inventoried and detailed state plans are devcloped 
for its protection. N.Y. Environ. Conserv. § 25-0202. 
These controls on land development aiong the 
coast will mean that much of the onshore activity that 
will accompany OCS exploratory drilling and production 
will be regulated and subject to approval by the states. 
Without more coordination between the states and the 
federal government it is impossible to predict with 
accuracy the impact OCS development will have on *he sea- 
short. Certainly the information the Secretary had at 
the time of his decision to procced with Sale No. 40. did 


not permit a sound judgment as to what the five states 


sat oe 
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affected by the Sale would sanction. , 
Some states have even addressed the problem of oil 
pollution directly. Maryland, for instance, regulates the 
transfer and storage af e109 8-1495(d) as well as oil 
and gas dvilling. §§ 6-303, 6-393. See also Pa. Stat. Ann. 
ete, 7) 8510-813). {orl drilling): It has also developed 
a program to respond to emergency oil spillage, § 88-1406, 
and a system of liability for those responsible for oil polive 
tion. Id. §§ 8-1407, 1408, 1409, 1410, 1411. 
Without an analysis of these state provisions 
and of the probable extent of state cooperation or opposition, 
a realistic appraisal of the impact of Sale 40 on environ- 
ment is not possible. No meaningful discussion of this 
vital dinension of the dat rodmental problem is contained 


in the final EIS ocs Sale xo. 40 or the PDOD. Cf. Final 


ere ocs Sale Nol 30, Vot~ 2. PR. fener 69261, Vol. IIT, 


p. 154. This failure, even though it did not constitute 
a violation of the Management Act, aid violate NEPA. 

: Even if the states do not prohibit oil pipelines,’ 
they may restrict their point of entry, requiring a 
landfall, for example, at the industrialized northern 
section of the New Jerscy Coast or at the refinery areas 
in the tristate New Jerscy-Delaware-Pennsylvania 
region. Such a decision would require a reconsideration 


of whether tracts other than those proposed in Sale 40 
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should be leased. It might, for example, improve the revenue 


— 


from lease sales, decrease pipeline lengths, and reduce 
environmetal impacts if tracts nearer the allowable pipeline 
landfalls were utilized in this first leasing. 


If the assumption by the Secretary that pipelines 


will transport the oil in case of a large strike would have 


been different had the state situation been brought home to 
him, then’ the entire NEPA decision-making process is invalid- 
ated. Misplaced reliance on such a material proposition 
raises a question as to the adequacy of the NEPA documents 
and the reliability of the Secretary's decision. 

The adequacy of an impact statement must be considered 
in light of its purpose: "The primary purpose of the impact 
statement is to compel federal agencies to give serious 
weight to environmental factors in making discretionary choices." 
Monroe County Conservation Council, Inc. v. Volpe, 472 F. 2a 
693, 697 (2d Cir, 1972). NEPA is "at the very least, ‘an en- 
vironmental full disclosure law.'" Id. As this Circuit 
stated in NRDC v. Callaway, 524 F. 2d 79, 88, (2d Cir. 1975): 

“NEPA was, in large measure, an attempt by Congress 

to instill in the environmental decision-making 

process a more comprehensive approach so that 

long-term and cumulative effects of small and 
unrelated decisions could be recogriecrd. ovaiuted 

and either avoided, mitigated, or accepted as 


the price to be paid for the major federal 
action under consideration. 


Pull disclosure of possible impacts was recognized as a 
necessary step in affecting such a change in the decision- “ 
making process. Thus Section L02(23(1C}) (i) and tii) of 

NEPA require that the environmental statement be "a detailed 
statement" on the "environmental effects which cannot be 


avoided." 


If the NEPA documents and the PpDOD indicate that 


the Secretary was not properly informed about significant 


possible impacts of Sale No. 40, then his decision cannot stand. 
NEPA was not intended to be a formal paner shuffling 

exercise. Rather, it was enacted so that decision-makers 

would be affected by the data accumulatéd under its 

mandate. 

Section 102(1) of NEPA provides that the "public 
laws of the United States shall be interpreted and admin- 
istered in accérdance with the policies set forth" in NEPA. 
§ 4332(1) (emphasis added). The "duty NEPA imposes upon 
the agency to consider environmental factors" may "not be — 
shunted aside in the bureaucratic shuffle." Flint Ridge 
Development Company v. The Scenic Rivers Association of 
Oklahoma, a ee ee 96 S.Ct. 2430, 2437, _ 
deeBy: 200 iy @ (1976). 


Clearly, NEPA was not. drafted as purely a procedural 
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exercise for federal agencies. According to NEPA's sponsor 
in the Senate, the Act was designed to be a statement of ; 
"authority and direction which will permit the policies 

set forth in the act to become a real working part of all 
the activities of all Federal agencies and programs." 

115 Cong. Rec. 29087 (Oct. 8, 1969) (emphasis supplied). 
The legislative history of the Act is replete with references 
to the concept of NEPA's substantive nature. It established 
"action-forcing procedures" which would help to insure that 


the policies of the Act were "implemented". 115 Cong. Rec. 


29085 (Oct. 9, 1969). The distinction between mere pro- 


cedural compliance and substantive action was made clear. 


To...establish action-forcing procedures 
which will help insure that the policies 
enunciated in § 101 are implemented, § 102 
authorizes and directs that the existing 
body of Federal law, regulations, and 
policy be interpreted and administered to 
the fullest extent possible in accordance 
with the policies set forth in this 
act. It further establishes a number of 
operating procedures to be followed by all 
Federal agencies. 


S. Rep. No. 91-296, 91st Cong. lst Sess. at 20, 21 (1969). 


The courts have underscored the same distinction. 
For example, the Eighth Circuit declared: 


The langvece of EPA, as well as its 
legislative history, make it clear that the 
Act is more than an environmental full- 
disclosure law. NEPA was intended to effect 
substantive changes in decision-making... 


The procedures included in §102 of NEPA 

are not ends in themselves. They are intended 
to be action forcing [citation omitted]. 

The unequivocal intent of NEPA is to 

require agencies to consider and give effect 
to the environmental goals set forth in 

the Act, not just to file detailed impact 
Studies which will fill governmental 

archives. 


Environmental Defense Fund v. Corps. of Eng., 470 F. 2d 
289 (8th Cir.), cert. denied 412 U.S. 931 (1972) (emphasis 


stipplied) . 


What possible purpose could there 
be in the Section 102(2)(c) re- 
quirement (that the "detailed 
statement" accompany proposals 
through the agency review processes) 
if accompany means no more than 
physical proximity ... What 
possible purpose could there 
be in requiring the 'de- 
tailed statement’ to be be- 
fere nearing boards; if the 
boards are free to ignore 


entirely the contents of the 
statement? 


Calvert Cliffs' Coordinating Committee v- Atomic Energv 
Commission, 449 F. 2d 1109, 1117 (D.C. Cir., 1971). See 
also Silva v. Romney, 473 F. 24 287, 292 (1st Cir., 


1973); Greene County Planning Board v. Federal Power 


Commission, 455 F. 2d 412 (2d Cir.), cert. denied, 409 U.S. 


849 (1972); Environmental Defense Fund v. FProehlke, 473 


F. 2d 346 (8th Cir., 1972); Jones v. Lynn, 477 F. 24 885 
(lst Cir., 1973). 


materiol error or assumption regarding the enviro: 


then WEPA requires rescission of the decision. 


the Secretary's decision on Sale Mo. 40 was based m2 


imental impact, 


Reaching 


this conclusion docs not involve the court in deciding 


be that the Secretary will -4€ 


even if 
secretary 


he reached 


can bs shown that an assuwaption the Secretary considered 


material 


information necdéd for informed deci 


presented 


eceretary may make. It may very wel] 

ecide to proceed with leasing 
must be transported by tanker. If the 

-he correct data necessar act when 


his decision, then it.would stand. But, 


he decision) is 4 or that available 
1sion was not properly 


4-4 


,» then the decision must'be reconsidered. 


The hearings in this court on the NEPA statements, 
suggested a number of respects in which they can be improved. 
Since the Secretary will be enjoined from holding lease Sale 
No. 40 on August 17, 1976, the Department of Interior will 


have the opportunity to revise its NEPA documents, in light 


of the testimony in the hearing before this court. 


III Appropriateness of Injunctive Relief 
Plaintiffs have demonstrated that they are entitled 
to preliminary injunctive relief. There is a substantial 


likelihood that they will succeed on the merits and that 


they will suffer irreparable ore if the injunction is 


not granted at this time. See, e.g., National Association | 


9 


of Letter Carriers v. Sombretto, 449 F. 2d 915 (2d Cir. 1971). 
In all but a few extraordinary cases, where 

NEPA was violate” the courts have enjoined the actions in 

question. See, Anderson, NEPA in the Courts 239 (1973): 

Comment, 60 Iowa Law Rev. 362, 366, 373 (1974). There is 

a substantial body of law which holds that the wiceltatebenk 

of the NEPA itself constitutes sufficient irreparable harm 

to require issuance of a preliminary injunction. This harm 
lies in the fact that, without the injunction, major 

federal action significantly affecting the environment will 

continue without prior compliance with the careful and 

informed decision-making process required by NEPA. a 

Scherr v. Volpe, 456 F. 2d 1027, 1034 (7th Cir. 1972); 

Environmental Defense Fund v. TVA, 468 F. 24 aaety 1194 


(6th Cir. 1972); Izaak Walton League of America v. Schlesin schissinger 
237 F. Svuop. 287, 295 (bp. pd.c. 1971). 


Under any standard of harm, plaintiffs have 
demonstrated more than the required possible irreparable 
harm. If the Mid-Atlantic Lease Sale is held on August 17, 
1976, and leases are awarded, the lessees will be able to 
proceed with production as soon as feasibie since the 


leases involved in the August 17 sale are both exploration 


and production leases. Oil spills and destruction of biota 


are possible once production begins. 

It is entirely unrealistic to suggest that after 
lease, production can be entirely blocked since this 
would constitute an illegal taking without compensation. 
See Union Oil Company of California v. Morton, 512 F.2d 743 
(9th Cir. 1975). In any event, once a strike is made many 
of the corollary activities wiil begin, regardiess of 
whether or not the states or federal government have ap- 
proved production plans. These include siting, con- 
struction and operation of platform yards, pipe coating 
plants and other installations, and land acquisition 
for new or expanded refineries. This commitment of re- 
sources is of the precise sort that should not take place 


before compliance with NEPA. 


Courts have enjoined similar federal activites. 
Thus in Natural Resources Defense Council, Inc. v. Morton, 
485 F. 2d 827 (D.C. Cir. 1972), where an inadequate 
environmental impact statement was filed, the District of 
Columbia Circuit affirmed a preliminary injunction which 


halted the sale of oil and gas leases of some, 80 tracts 


on the Outer Continental Shelf comprising almost 380,000 
acres. The Court did so notwithstanding a national, energy 


crisis and even though the sale was responsive to a 


directive of the President. 458 F. 2d at $329, 830, 835. 


“he Court Of Appeals for this Circuit in a recent 
case, did not hesitate to prohibit the Nuclear Regulatory 
Commission licensing of commercial transport of plutonium 
in the recycle process until a full environmental impact 
statement nad been filed. It did so even though it took note 
that the purpose of the Commission was to develop new sources 
of eneryy. 

F. 2d, __, Docket Nos. 75-4276, 75-4278 (2d 


Cir. May 26, 1976). 


Even activities involved with national defense 
have been enjoined. In Natural Resources Defense Council 
v. Callaway, et al. 524 7.24 79°: (24 Circ. 2979) , tne 
Second Circuit directed that the United States Navy and 


Army be enjoined from further dumping of dredged spoil from 


the Thames River in Long Island Sound pending publication of” 
an adeguate NEPA statement. The dredging and dumping project 
was being carried out to allow the Navy's introduction 

and deployment of a new class of attack submarines and the 
majority's directive would delay the Navy's program. Id. at 
97. Accord, People of Enewetak v. Laird, 353 F. Supp. 811 

(D. Hawaii, 1973). 


The damage, if any, to the federal government from 


a preliminary injunction would be slight. All expert 

opinion is agreed that in the foreseeable future the value — 
of hydrocarbons on the OCS can only increase. Moreover, ¢ 
enjoining the August 17 sale does not prevent the government 
from exploring the OCS oil and gas potential, either by itself 
or through leasing or contracting of the exploration work. 
Most. expert opinion on the lead bine between exploration 

and production estimates that there will be three years of 
exploration at a minimum before production activity can 

begin. Therefore a delay in the sale on August 17 of 
exploration and production leases will only mean a delay 

in the ultimate date of production if the government chooses 
not to pursue one of its other options. As the final EIS 

OCS Sale ilo. 40 puts it: 


development activities would not commence until 

at least three years after active exploratory 
drilling has started. This timeframe, as 

presently pronosed, would indicate that development 
activities would probably not commence until 
sometime in 1979 at the earliest. 


Vol. III, p. 61. See also Vol II, pp. 517. 


a 
‘ 


Loss of possible profits by the individual defendants 


is not enovsh to warrant denial of NEPA relivt,;, x£ the 
Secretary decides, after further review, to proceed, expendi- 


tures by National Ocean Industries Association members to 


s CJ / 
prepare for bidding on the leases will be largely recouped. 


x 
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Tt is’ admitted that: . 


Another result of delaying the proposed sale 
until after coastal zone management plans 
are implenented would be to allow a longer 
peried of time for coordination both between 
Federal agencies and the states and among 
the states themselves. Efforts are presently 
underway, under the general aegis of the 
Mid-Atlantic Governors Coastal Resources 
Council, to study potential ocS-related 
developments from a regional persnective 
Delay of the sale would allow.a longer 
time for the developrant of a coordinated 
regional response and/or planning for OCS- 
relate, development. If state coustal 
zone plans contain methods for implementing 
any planning or guidelines developed, 

y Petter Planning decisions might result. 
In addition, the additional time might 


ne wnt eee Pee 


. 


<4 allow for more information to be generated 
or disseminated, allowing for more informed 
decision making... . 


Final EIS OCS Sale No. 40, Vol. 2 p. 519. See also Vel. Trr, 


3 po. 62-64; Vol. Ti, Ho, Se4-899. 


Finally, considerations of state law and policy 


aS it atfeats the Sale 40 program can be accomplished speedily. 


. 


if the Seeretary decides, alter considering this factor in’ 


uv 
the light of ali other NEPA materials, to proceed with Sale : 
i 
40, he may do so. 


in addition to seeking to enjoin the Secretary 


———. 
ee 


of the Interior from holding the outer continental shelf 
Oil and gas lease sale for the Mi@-Atlantic Ocean scheduled 


for August 17, 1976, plaintiffs are secking to enjoin the 
entire accelerated leasing program fox the ocs that was 


adopted by the Seeretary of the Interior on Septomhber 29, 


1975. Wo basis for enjoining other OCS sales has been 
shown. Fach such sale can be separately considered at 

the time it arises. Sec, e.g., Alaska v. Kleppe, 76-0368 
(D.D.C. 1976) (denying a preliminary injunction dn Sale 

No. 39 involving OCS off Alaska); People of State of 
California cx rel. Younger v. Morton, 404 F. Suvp. 26 (Cub. 
California 1975) (rejecting challenge to decision to accel- 
erate OCS leasin9). When several sales will occur in the 
same area the “cumulative or synergistic environmental 
impact upon a region" needs to be considered. Kleppe v. 
Sierra Club, ..U-s. Sua. Ce: 


' 
eo oe Be a 44 ULS.L.W. 5104, 5109 
11976). Thus, future site specific EIS's tor the Atlantic 
will consider the impact of proposed sales together with the 
oil 2: d gas dave leoment in the Sale 40 region. This is the 
Secretarv's intention. Final EIS OCS Sale No. 40, Vol. III, 
p- 40. 

Ban ae Conclusion 

A preliminary injunction preventing Sale 40 on August 
17 is granted pending the decision on applications for a 
permanent injunction. 

A preliminary injunction preventing all future ocs 
leasing is denied. 


The parties shall move as promptly as possible 


to obtain a final resolution of the application for a 


permanent injunction. 


So ordered. 


U.S.D.J. 


Dated: Brooklyn, New York 
Ausust 15, 1976. 


APPENDIX 


SELECTED 
MID-ATLANTIC COASTAL STATE 
STATUTES. AFEECTING OUTER CONTINENTAL SHELF 
OIL AND GAS DEVELOPMENT 


Delaware 


Del. Code Ann., Title 7 


PART VII 


WATER AND AIR RESOURCES 


CHAPTER 60. DIVISION OF ENVIRONMENTAL 
CONTROL 


Subchapter I. General Provisions 


§ 6001. Findings, policy and purpose. 


(a) FINDINGS. - The General Assembly hereby makes the 


following findings concerning the development, utilization, 


and control of the land, water, underwater and air resources 


of the State: 


A 9] 


Del. (cont.) — 


(1) The develupment, utilization, and control of the lard water, underwa- 
ter and air resources of the State are vital to the people in order to assure 


adequate supplies for domestic, industrial, power, agricultu: 
und other beneficial uses; 

(2) The development and utilization of the land, water, underwater and 
air resources must be regulated to ensure that the land, water, underwater 
and air resources of the State ure employed for beneficial uses and not 
wasted: 

(3) The regulation of the development and utilization of the land, water, 
underwater and air resources of the State is essentia! ‘oO protect beneficial 
uses and to assure adequate resources for the future; 


ral, recreational 


(4) The land, water, underwater und air resources of the State must be | 
availability for public recre- 


protected and conserved to assure continued 
ational purposes and for the conservation of wildlife and <quatic life; 

(5) The land, water, underwater and air resources of the State must be 
protected from pollution in the interest of the health and safety of the 
public; 

(6) The land, water, underwater and air resources of the State can best 
be utilized, conserved, and protected if utilization thereof is restricted to 
beneficial uses and controlled by a state aeney r 
development and utilization of the | 
sources of the State: 

(7) Planning for the develop 


and, water, underwater and air re- 


expanding economic activity within the State. 


(b) Policy. — In view of the rapid vrowth of nopulation, agriculture, industry, 
and other economic activities, the land, water and air resources of the State must 
be protected, conserved, and controlled to assure their reasonable and beneficial 
use in the interest of the people of the State. Therefore, it is the policy of this 
State that: 

(1) The development, utilization. and contre! of all the land, water, under- 
water and air resources shall be directed to make the maximum contribution 
to the public benefit; and 

(2) The State, in the exercise of its sovereign power, acting through the ° 
Department should control the development and use of the land, water, 
underwater and air resources of the State so as co effectuate full utilization, 
conservation, and protection of the water and air resources of the State. 


(ce) Purpose. — It is the purpose of this chapter to effectuate state policy by 
providing: for: 

(1) \ program for the management of the land, Water, underw:ter and 
air resources of the Stato so directed as to make the maximum contribution 
to the interests of the people of this State: 

(2) A program for the control of pollution of the land, water, underwater 


wud cur resources of the State to protect the public health, safety and wel- 
fare: 


Inet cand ctlizution of the lend, water, under: 
Water, and air resources is essential in view of populaticn growth and the 


y responsible for proper i 


32 
Del. (cont.) 


\ program for the 
vat 


protection and consery 
ccs of the State, for public recre 
"he conservation of wildlife and aquatic life; 

\ program for conducting and fostering research and de 
“r to encourage maximum utilization of the land, w 
resources of the State; 

() A program for cooperating with federal, interstate, 
eramental apeneies and utilities in the develo 
Water, underwater and air resources; 

A program for improved solid was 
processing and dispo 


forth he condueted only in 
toa] 


ation of the land, Water, 
ee and air resoupr 


ational Purposes, 
velopment 
In Or ater, underwater 


anc 


state, local goy 
pment and utilization of land, 
(fi) 


tion, 


te storage, collection, 
sal by Providing that such ac 
an environmentally acce 
Department, ’ 

/ 


transporta- 
tivities may hence. 


ptable manner Pursuant 
Mrmit obtained from the 


§ 6002. Permit — Required. 


fa) No; 


erson Shall, without first h 
undertake any activity: 

{l) In a way whieh may cause or contribute to the discharye of an air 
Contaminant: or 


aving obtained a permit from the Secretary, 


(i tnaw 


inte any 
(3) qk 


ay which may cause or Contribute to discharye of a pollutant 
¥ Surface or ground water; or 
1a way which m 


ay cause or contrib; 
water or surface water 


or both; or 
(4) In a way which may cause or contribute to the 
tion. storage, Processing or disposal of solid w. 

fo) To construet. maintain or o ipeli m including any 
appurtenances such as k Pp station; or 

(6) To construct an 

(7) Top! 


te to withdrawal of f£round 


collection, transporta 
astes; or 


highway corridor which m 


ay Cause or contrib- 
contaminant or discharg 


e of pollutants into 


(bh) No person shall, Without first having obtained a 
construct, install, replace, modify or use any equipme 


(l) Whieh may cause or contribute to the disch 
or 


permit from the Secretary, 
nt or device or other article: 
arge of an air contaminant: 
() Which may ez 


1Us@ Or contribute to the disch 
Surfiice 


or ground water: or 
(3) Which is intended to prevent or control the emissi 
nants into. the ‘atmosphere or pollutants into surface 


(0) Which is intended to withdraw ground w 
treatnernt and Supply: or 


(9) For disposal of solid waste, 


arge of a pollutant into any 


on of air vontami 
or ground waters: or 
ater or surface Water for 


(c) The Seeretary shalt Srent or deny a permit required by strhs. 
(b)of th: .,. 


‘ctions (a} o- 
HON aCCOrdince with duly promulgated regulations ; 


and no permit 


Nel. 


(cont.) 


may be granted unless the county or municipality having Jurisdiction has first 
approved the cctivity by zoning procedures provided by uw. 


(d) A county which requests authority to administer a system for granting 
or denying a septic tank permit, and which satisfies the Secretary that it has 
the capability, including but not limited to regulations and enforcement author- 
ity, may be authorized by the Secretary, for a term stated, tu administer such 
a syste for him within that county. In the event of such authorization, an 
applicant for a septic tank permit in that county shal! not be hound by subsec- 
tions (a) and (b) of this section. 


(e) The Secretary may, after public hearings, publish a list of activities which 
do not require a permit. 


§ 6028. Report ef a dischearce of a pollutant or an air 
contaminent. 


Ary person who causes or contributes to the discharge of an air contaminant 


into air or a pollutant into surf Water, ground water or on land, or disposal 
of solid wastes. either in excess of any condition specified in any permit duly 
issued by the Department or in the absence of a permit shall report such an 
incident to the Departmert. Any such person who fails to report such discharge 
shell, upen conviction, be fined ret fe-> then S5C9 nor more than £5,000 or 


imprisoned for 6 months, or bath. The Screrior Court shall 


have jurisdicticn of 
offenses under this section 


CHAPTER 61. UNDERWATER LANDS 


Subchapter 1. Minerals in Submerged Lands 


& giGi. Definitions. 


jons of this subchapter shall apply to ail lands located within the 
«of this State, exeept that sections relating to fees, royalties or righ 


‘be appheable only to lands ow ned by this State. Unless the cont: 


$ 
ts 
es 


5 
Et 


tary’ means the Secretary of the Departinent of Natural Re 
«i Environmental Control, or, if so designated pursuant to 5 6140 


the State Geologist 
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(2) “Filled lands” includes tide and submerged lands reclaimed artificially 
through vaising such lands above the highest probable elevation of the tides 
to form dry land, by placement of a fill or deposit of earth, rock, sand or 
other solid imperishable material. 

(5) “Lease” means a mineral lease issued pursuant to the provisions of 
this subchapter. 


(4) “Person” in addition to the meanings set forth in 8 302 of Title 1, 
includes quasi-public corporations, political subdivisions an! governmental 
agencies and instrumentalities. 


(5) “Submerged lands” means lands lying below the line of mean low tide 
in the beds of ull tidal waters within the boundaries of this State established 
before or after July 1, 1966. 


(6) “Structure” means any construction works, including but not limited 
to derricks, pipelines, lines for the transmission and distribution of electri 
city, telephone lines, wharves, piers, slips, warehouses anc units designed 
to act as groins, jetties, seawalls, breakwaters or bulkheads. 

(7) “Tidelands” means lands lying between the line of mean high water 
and the line of mean low water. 


(8) “Gas” means all natural gas and all other fluid hydrocarbons not 
defined us oil in subsection (Y) of this section, including condensate origi- 
nally in the gaseous phase in the reservoir. 


(9) “Oil” means crude petreleum oil and all other hydrocarbons, regard- 
less of gravity, which are produced in liquid form by ordinary production 
methods, but does not include liquid hydrocarbons that were originally in 
a gaseous phuse in the reservoir. 


(10) “Mineral” means any natural inorganic substance with definite 
chemical! and physical properties which is present in, or at the bottom of a 
body of water, or anywhere within the earth’s crust.’ 


§ 6102. Jurisdiction to lease. 


(a) The Secretary and the Govern’ have exclusive jurisdiction to lease for 
miveral exploration and exploitation all ungranted submerged tidelands owned 
by this State, whether within or beyond the boundaries of this State, acquired 
by this State before or after July 1, 1966, (1) by quitclaim, cession, grant, con- 
tract or otherwise, or (2) by any other means. 


eisdhetion and authority to lease for mineral exploration ot exploita 
in the State over submerged lands as to which grants have been 
de is yested in the Secretary and the Governor. 


Secretary shall administer and control all lands ae: ribed in subsection 
(a) of this section, and may iease such lands and tidelands and dispose of al, 
gas, sulphur and other minerals under such lands and tidelands in the manner 
prescribed by this subchapter. 


shetanding any other provisions of this subchapter. the Secretary 


ot permit any interference, other than temporary interference, with the 
of the Atlantic shore. It may, however, grant easements for mineral 


vation and exploitation underlying that part of the surface of the Adiant 
ed by the State at such times and at such places as the Secretary finds 
to permit the extraction and transportation of oil, gas, sulphur or 
from State, federal or private lands: and in addition the Secretary 
nd yas leases underlying the Atlantic shore under the same terms 

as provided in this subchapter. 


i 
| 
{ 
i 
| 
| 
i 
{ 
\ 


secretary shall have no authority to lease lands 2dministered by the 
f Natural Resources and i nvironmé ntal Contrel./ 


& 6118. Restoration of visible lands to original condition. 


i woany parti i i 
Upon any partial or total termmation, surrender or forfeiture of !'3 permit or 
: ase. the Secretary may require that the permittee or lessee, within a reasonable 
mie restore at F + ; 1) 
rh, reatore that portion of the premises that is visible at extreme low tide, to 
substantially its original condition. 


Del. 


(cont. ) 


§ 6119. Pollutio: °nd contamination prohibited. 


(a) Avoidab!e pollution or avoidable contamination of the ocean and of the 
waters covering submerged lands, avoidable pollution or avoidable contamina- 
tion of the beaches or land underlying the ocean or waters covering submerged 
lands, or any substantial impairment of and interference with the enjoyment and 
use thereof, including but not limited to bathing, boating, fishing, fish and 
wildlife production, and navigation, shall be prohibited and the lessee shall 
exercise a high degree of care to provide that no oil, tar, residvary product of 
oil or any refuse of any kind from any well or works shall be Permitted to be 
deposited on or pass into the waters of the ocean, any bay or ir.let thereof, or 
any other waters covering submerged lands: provided, however, that this section 
dovs not apply to the deposit on, or passing into, such water or waters not 
containing any hydrocarbons or vegetable or animal matter. 


(b) For the purposes of this section, “avoidable pollution” or “avoidable con- 
tamination” means pollution or contamination arising from: 


(1) The acts or omissions of the lessee or its of ficers, employees or agents, 
or 


(2) Events that could have been prevented by the lessee er its officers, 
employees or ayents through the exercise of a high degree cf care. ’ 
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CHAPTER 66. WETLANDS 


§ 660i. Short title. 


This chapter shal! be known and may be cited as “The Wetlands Act.” 


§ 6602. Purpose. 


It is declared that much of the wetlands of this State have been lost or 
despovled by unregulated dredging, dumping, filling and like activities and that 
the remaining: wetlands © ais State are in jeopardy of being lost or despoiled 
by these and other activities; that such loss or despoliativn will adversely affect, 
if pot entirely eliminate, the value of such wetlands as sources of nutrients to 
finfish, erustacea and shellfish of significant economic value; that such loss or 
despolition will destroy such wetlands as habitats for plants and animals of 
significant econonuc and ecoloyical value and will eliminate or substantially 
redicce marine commerce, recreation and aesthetic enjoyment; that such loss or 
despoliation will, in most cases, disturb the natural ability of wetlands to reduce 
floud damage and adversely affect the public health and welfare; that such loss 
or despoliation will substantially reduce the capacity of such wetlands to absorb 
silt and will thus resu't in the increased silting of channels and harbor areas to 
the detriment of free navigation. It is hereby determined that the coastal areas 
of Deinware are the most critical areas for the present and future quality of life 
in the State and that the preservation of the coastal wetlands is crucia! to the 
protection of the natural environment of these coastal areas. Therefore, it is 
declared to be the public policy of this State to preserve and protect the produc- 
tive public and private wetlands and to prevent their despoliation and destruction 
consistent with the historic right of private ownership of lands 


§ 6603. Definitions. 
(1) “Activity” means any dredging, draining, filling, bulkheading, con- 
struction of any kind, including but not limited to, construction of a pier, 
jetty, breakwater, boat ramp, or mining, drilling or excavation 


Del. (cont.) 


(2) “Authorized activity” includes any activity allowed after receipt of a 
permit from the Department. 

(3) “Board” means the Wetlands Appeals Board. ' 

(4) “Department” means the Department of Natural Resources and Envi- 
ronmental Control. 

(5) “Person” means any individual, group of individuals, contractor, sup- 
plier, installer, user, owner, partnership, firm, company, corporation, as- | 
Sociation, joint stock company, trust, estate, political subdivision, 
administrative agency, public or quasi-public corporation or body, or any 
other legal entity, or its legal representative, agent or assignee. ! 

(6) “Preexisting use” means any use of land, or water, or subaqueous 
lands, or cf a structure or any combination of these which was lawfully in 
existence prior to and in active use on July 17, 1973, or any temporary or 
seasonal use ir active use for 10 consecutive weeks within the last 12 months 
previous to July 17, 1973. 

(7) “Secretary” means the Secretary of the Department cf Natural Re- 
sources and Environmental Control. 

(8) “Wetlands” shall mean those lands above the mean low water eleva- 
tion including any bank, marsh, swamp, meadow, flat or other low land 
( subject to tidal action in the State along the Delaware Bay and Delaware 

River, Indian River Bay, Rehoboth Bay, Little and Big Assawoman Bays, 
the ccastal inland waterways, or along any inlet, estuary or tributary water- 
way or any portion thereof, including those areas which are now or in this 
century have been connected to tidal waters, whose surface is at or below ; 
an elevation of 2 feet above local mean high water, and upon which may | 
grow or is capable of growing any but not necessarily all of the following 
plants: 

Eelgrass (7catera ~1arina), Wedgeon Grass (Ruppia maritima), Sago 
Pondweed (Potamogeton pectinatus), Saltmarsh Cordgrass (Spartina 
alterniflora), Saltmarsh Grass (Spartina cynosuroides), Saltmarsh Hay 
(Spurtina patens), Spike Grass (Distichlis spicata), Black Grass (Juncus 
gerardii), Switch Grass (Panicum virgatum), Three Square Rush (Scir- 
pus americanus), Sea Lavendar (Limomium carolinianum), Seaside - 
Goldenrod (Solidago sempervirens), Sea Blite (Suaeda maritima), Sea — 
Blite (Suueda linearis), Perennial Glasswort (Salicornia virginica), | 
Dwarf Glasswort (Salicornia bigelovii), Samphire (Salicornia europaea), , 
Marsh Aster (Aster tenuifolius), Saltmarsh Fleabane (Pluchea pur- | 
purascens var. succulenta), Mock Bishop’s Weed (Ptilimnium capil- | 
laceum), Seaside Plantain (Plantage oliganthos), Orach (Atriplex patula | 


var. hastata), March Elder (Iva frutescens var. orsria), Goundsel Bush 
(Baccharis halmifolia), Bladder Wrach (Fucus vesiculosis), Swamp Rose 
Malluw, Seaside Hollyhock or Marsh Mallow (Hibizcus palustris), Tor- 
rey Rush (Scirpus torreyi), Narrow-leaved Cattail (Typha angustifolia), 
and Broad-leaved Cattail (T. latifolia) and those lunds rot currently used 
for agricultural purposes containing 400 acres or more of contiguous 
( nontidal swamp, bog, muck, or marsh exclusive of narrow stream val- 
levs where fresh water stands most, if not ali, of the time due to high 
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water table, which contribute significantly to ground water recharge, 
and which would require intensive artificial drainage using equipment 
such as pumping stations, drain fields or ditches for the production of 
azricultural crops. 


§ 6601. Permit required. 


(a) Any activity in the wetlands requires a permit from the Department except 
the sctivity or activities exempted by this chapter and no permit may be granted 
unless the county or municipality having jurisdiction has first approveu the 
activity in question by zoning procedures provided by law. 


(b) The Se. retary shall consider the following factors prior to issuance of any 
pernuat 

(1) Environmental impact, including but not limited to, likely destruction 
of wetlands and flora and fauna; impact of the site preparation on tidal eb 
and flow and the otherwise normal drainage of the area in question, espe- 
cially as it relates to flood control; impact of the site preparation and 
proposed activity on land erosion; effeet of site preparation and proposed 
activity on the quality and quantity of tidal waters, surface, rround and 
subsurface water resources and other resources: 

(2) Aesthetic effect, such as the impact on scenic beauty of the surround- 
ing area; 

(5) The number and type of public and private supporting facilities re- 
quired and the impact of such facilities or. all factors listed in this subsec- 
tion: 

(4) Effect on neighboring land uses, including but not limited to, public 
access to tidal waters, recreational areas and effect on adjacent residential 
and agricultural areas; 

(5) State, county and municipal comprehensive plans for the development 
and/or conservation of their areas of jurisdiction; 

(6) Economic effect, including the number of jebs created and the income 
which will be generated by the wages and salaries of the jolts in relation 
to the amount of Jand required, and the amount of tax revenues potentially 
accruing to the state, county and local governments. 


(c) The Secretary may require a bond in an amount and with surety and 
conditions sufficient to secure compliance with the conditions and limitations, 
if any, set forth in the permit. The particular amount and the particular condi- 
tions of the bond required shall be consistent with and in furtherance of the 
purposes of this chapter. The Secretary shall state for the record, the basis for 
the bonding requirements imposed with each permit granted. In the event of a 
breach of any condition of any such bond, the Attorney General may institute 
an action in Superior Court upon such bond and prosecute the same to judgm¢ ut 
and execution. 


Del. (cont.) 


CHAPTER 70. COASTAL ZONE ACT 


§ 7001. Purpose. 


It is hereby determined that the cogstal areas of Delaware are the most critical 
areas for the fucure of the State in terms of the quality of life in the State. It 
is, therefore, the declared public policy of the State to control the location, extent 
and type of industrial development in Delaware’s coastal areas. In so doing, the 
State can better protect the natural environment of its bay and coastal areas 
und safepuard their use primarily for recreation and tourism. Svecifically, this 
chapter seeks to prohibit entirely the construction of new heavy industry in its 
coustal areas, Which industry is dete inined to be incompatible with the protec- 
tion of that natural environment in those areas. While it is the Geclared public 
policy of the Stat. to cneourage the introduction of new industry into Delaware, 
the protection of the environment, natural beauty and recreation potential of 
the State is also of great concern. In order to strike the correct balance between. 
these two policies, careful planning based on a thorough understanding of Dela- 
ware’s potential ard her needs is required. Therefore, control of industrial devel- 
opment other than that of heavy industry in the coastal zone of Delaware 
through a permit system at the state level is called for. It is further determined 
that offshore bul: produet transfer facilities represent a significant danger of 
pollution to the sorstal zone and generate pressure for the construction of 
industrial plants 7 the coastal zone, which construction is declared to be against 
public policy, For bese reasons, prohibition against bulk product transfer facili- 
ties in the cousts| zone is deemed imperative. (7 Del. C. 1953, § 7001; 58 Dal. 
Laws, « 179) 


§ 7002. Defiritions. 


(a) “The coastnl zone” is defined as all that area of the State. whether land, 
water or sub:qucous land between the territorial limits of Deluware in the 
Delaware River, Delaware Bay and Atlantic Ocean, and a line formed by certain 
Delaware highsvays and roads as follows: 
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Beginning at the Delaware-Pennsylvania line ata place where said line inter- 
sects U.S. Route 13; thence southward along the said U.S. Route 18 until it ' 
intersects the right-of-way of U.S. Route 1-495; thence along said 1-495 right-of- 
way until the said 1-495 right-of-way intersects Delaware Ronte 9 south of 
Wilmington; thence along said Delaware Route 9 to the point of its intersection 
with Delaware Route 273; thence along said Delaware Route 273 to U.S. 13; 
thence along U.S. 13 to Maintenance Road 409; thence along Maintenance Road 
409 to Delaware Road 71; thence along Delaware Road 71 to its intersection with 
Delaware Road 54; thence along Delaware Road 54 to Delaware Road 896; . 
thence along Delaware Road 896 to Maintenance Road 396; thence along Mainte- | 
nance Road 396 to Maintenance Road 398; thence along Maintenance Road 398 | 
to the Maryland state line; thence southward along the Maryland state line to . 
Maintenance Road 433; thence along Maintenance Road 433 to Maintenance 
Koad 63; thence along Maintenance Road 63 to Maintenance Road 412; thence . 
along Maintenance Road 412 to US. 13; thence along U.S. 13 to Delaware 299 
at Odessa; thence along Delaware Route 299 to its intersection with Delaware | 
Route 9; thence along Delaware Route 9 to U.S. 118; thence along U.S. Route | 
113 to Maintenance Road 8A; thence along Maintenance Road 8A to Maintenance 
Road 7 to the point of its intersection with Delaware Reute 14; thence along 
Delaware Route 14 to Delaware Route 24; thence along Delaware Route 24 to 
Maintenance Road 331; thence along Maintenance Road 331 to Maintenance 
Road 334; thence along Maintenance Road 334 to Delaware Route 26; thence 
along Delaware Route 26 to Maintenance Road 365; thence along Maintenance 
Road 365 to Maintenance Road 8|: thence along Maintenance Road 84 to Mainte- 
nance Road 384; thence along Maintenance Road 384 to Maintenance Road 382A; 
thence along Maintenance Road 382A to Maintenance Road 389; thence along 
Maintenance Road 389 to Maintenance Road 58; thence along Maintenance Road 
58 to Maintenance Road 395; thence along Maintenance Road 395 to the Mary- 
land state line. 


(b) “Nonconforming use” means a use, whether of land or of a structure, 
which does not comp!y with the applicable use provisions in this chapter where 
such use was lawfully in existence and in active use prior to June z8, 1971. 


(c) “Environmental impact statement” means a detailed description as pre- 
scribed by the State Planning Office of the effect of the proposed use on the 
immediate and surrounding environment and natural resources such as water 
quality, fisheries, wildlife and the aesthetics of the region. 


(d) “Manufacturing” means the mechanical or chemical transformation of 
Organic or inorgunic substances into new products, characteristically using pow- 
er-driven machines and materials handling equipment, and including estab- 
lishments engaged in assembling component parts of manufectured products, 
provided the new product is not a structure or other fixed improvement. 


(e) “Heavy industry use” means a use characteristically involving more than 
20 acres, and characteristically employing some but not necessarily all of such 
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equipment such as, but not limited to, smokestacks, tanks, distillation or reaction 
columns, chemics! processing equipment, seribbing towers, pickling equipment, 
and waste-treatmeut lagoons; which industry, although conceivably operable 
without polluting the environment, has the potential to pollute wher equipment 
malfunctions or human error occurs. Examples of heavy industry are oil refiner- 
ies, basic stecl manufacturing plants, basic cellulosic pulp-paper mills, and 
chemical plants such as petrochemical complexes. Generic examples of uses not 
included in the definition of “heavy industry” are such uses as garment facto- 


ries, automobile assembly plants and jewelry and leather goods manufacturing 
establishments. 


(f) “Bulk product transfer facility” means any port or dock facility, whether 
an artificial island cr attached to shore by any means, for the transfer of bulk 
quantities of any substance from vessel to onshore facility or vice versa. Not 
inchided in this definition is a docking facility or pier for a single industrial or 
manufacturing facility for which a permit is granted or which is a nonconform- 
ing use. Likewise, docking facilities for the Port of Wilmington are not included 
in this definition. 

(#) “Person” shall include, but not be limited to, any individual, group of 
individuals, contractor, supplier, iisialler, user, owner, partnership, firm, com- 

any, corporation, association, Jolit-stock company, trust, estate, political sub- 
division, administrative ageney, publ. or quasi-public corporation or body, or 
any other legal cutity, or its legal representative, agent, or assignee. 


(h) “Board” shall mean the Coastal Zone Industrial Contro} Buard 


§ 7003. Uses absolutely prohibited in the coastal zone. 


Heavy industry uses of any kind not in operation on June 24, 1971, are prohib- 
ited in the const. tone and no permits may be issued therefor. In addition, 
offshore gas, liquid, or solid bulk product transfer facilities whieh are not in 
operation on Jane vs, L971, are prohibited in the coastul zone, und no permit may 
be issued therefor, Provided, that this section shall not apply to public sewage 
treatment or recycling plants. 


§ 7004. Uses allowed by permit only; nonconforming uses. 


(a) Execpt for heavy industry uses, as defined in § 7002 of this chapter, 
munufaetucing: uses not in existence and in active use on June 28, 1971, are 
allowed in the coastal zone by permit only, as provided for under this section. 
Any nonconforming use in existence and in active use on June 28, 1971, shall 
not be prohibited by this chapter. All expansion or extension of nonconferming 
manufacturing: uses, as defined herein, and all expansion or extension of uses 
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for which a permit is issued pursuant to this chapter, are likewise allowed only 
by permit. Provided, that no permit may be granted under this chapter unless 
the county or municipality having jurisdiction has first approved the use in 
question by zoning procedures provided by law. 


(b) In passing on permit requests, the St: 
Zone Industrial Control} Board shall conside 

(1) Environmental impact, including 
water pollution likely to be generated 
operating conditions as well as during 
error; likely destruction of wetlands 
preparation on drainage of the area i 
flood control; impact of site prepar, 
erosion; effect of site preparation and facility ope 
quantity of surface, ground and subsurface wa 
use of water for processing, cooling, 
in addition, but not limited to, likelih 
vibration, radiation, electromagnet 

(2) Economic effect, including th 
which will be generated by the wa 
to the amount of land “equired, and the amo 
accruing to state and 'ocal government. 

(3) Aesthetic effect, such as impact on scenic beauty of the surrounding 
area. 

(4) Number and type of Supporting facilities required and the impact of 
such facilities on ali factors listed in this subsection. 

(5) Effect on neichboring land uses including, but not limited to, effect 
On public wecess to tidal] waters, effect on recreational areas, and effect on 
adjacent residential and agricultural areas, 

(6) County and municipal comprehensive plans for the development and/ 
or conservation of their areas of jurisdiction, 


Maryland 


Md. Code Ann., Natural Resources 


Tirte 1, 
DevARTMENT oF NATURAL Resources. 


Subtitle £ Orgurnization, Powers. and Duties of Department. 


. 


§ 1-101. Department created and continued; Secretary of 
Natural Resources; counsel; legislative intent. 


(a) Department created and continued; Secretary head of department; 
appointment and qualifications of Secretary, — The Department of Natural 
Resources of Maryland is created and continued as a principal department of 
the state government. The head of the department is the Secretary of Natural 
Resources, who shall be appotnted by the Governor with the advice and consent 
of the Senate. The Secretary shall be an individual with administrative ability, 
Whose reputation and experience demonstrate his interest in the field of 
natural resources. 


(by Policy relating to natural resources. plans, information, and activities. — 
It is the intention of the General Assembly, in providing for a depart nent of 
natural resources, to establish a State department which, in addition to its 
other functions, shail 


(1 Review and evaluate all natural resources policies, plans, programs, and 


practices of state, counts, regional, and federal agencies and institutions; 

(2) Coordinate natural resources activities within the state; 

(3) Be a center for collecting and organizing information on natural 
resources for the wuidance of the Governor and the General Assembly; and 

CH) Otherwise units, coordinate, and promulgate policies, plans, programs, 
and practices which insure the preservation, development, wise use, and 
enjoyment of ail the natural resourees for ureatest benefits to the state and its 
CILIZEN Seon ¢ 
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§ 1-103. Plans, proposals, and projects; budgets; federal funds 
and assistance. 


fab Secretary’s respoustinlity over plans, proposals, and projects. — The 
Secretary is responsible for the coordination and direction of comprehensive 
planning in the arca of natural resources. In addition, he shall be apprised in 
full of plans, pioposals, projects, and programs of the units within the 
department, and may approve, disapprove, or modify any plan, proposal, 
project, or program, if that action approving, disapproving, or modifying plans, 
propesals, projects, or provramis ts not inconsistent with law. 


(hh) Responsibility for budgets: — The Sceretary is responsible for the budget 
of his office and for the budgets of the units within the department. 


fe) Federal finds and assistance. — The Seeretary may apply for, accept 
and administer for the state any federal funds or appropriations of money for 
any purpose which may be hereinafter made out of the federal tre 


) asury by any 
actof the ¢ Opes 


§ 1-104. Responsibilities and duties of Secretary. 


(a) Generally. “s The Secretary is responsible for the development. of 
coordinated policies for the preservation, conservation, enhancement, wise 
and perpetuation of the natural resources of the St 


) of th . He is responsible for 
the efficient coordination of all the natural re: irces activities of the State 
includin 


ig the settlement of conflicts that may arise amony units within the 


Department of Natural Resources. In the discharge of his responsibility the 
Secretary shall: : 


use, 


(1) Provide a forum of communication among natural resources units and a 
source of information for the Governor and General Assembly as to the 
preservation, conservation, development, and use of all the state’s natura! 
Fesources, 

(2) Study and evaluate any plan, program, or activity or any combination of 
plans, programs, or activities within one er nrere of the units of the 
departisent, and recommend any legislative, budgetary, or administrative 
changes te provide more effective administration, clarify responsibilities, 
terminate obsolete programs, establish desirable programs, or alter or amend 
progratus to icet changed or changing conditions; 

(3) Review federal statutes, policies, programs, and activities which affect or 
may affect natural resources in the state and recommend to federal, state, and 
local agencies and institutions procedures for the coordination of these 
Propranis, 

(4) Study the natural resources activities of the subdivisions of the state and 
recommend procedures for coordination of the natusal resources activities of 
the state and its subdivisions; 
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(5) Maintain a catalog ctassified by use, of public land acquired or used in 
the preservation, conservation, development, management, or enjoyment of the 
natural resources; review and approve all plans and proposals of the units of 
the department for the acquisition of additional land for such purposes, taking 
into account public land owned and managed for identical or simi'ar purposes 
by federal agencies and by counties, municipalities, and other political 
subdivisions of the State; 

(6) Establish and maintain, for the use of the Department, a natural 
resources library, cataloged according to a recognized library system and 
containing legal, scientific, and administrative reports, books, documents, 
photographs, iecords, and other information on the natural resources and 
natural resources administration; and 

(7) Provide tech: :cal assistance to other State units, counties, municipalities, 
corporations, organizations, groups, and individuals in planning, organizing, 
and conducting leisure activities and recreation programs. 


(bi Secretary to represent department at hearings and conferences. —The 
Secretary shall represent the department at hearings or meetings of the 
Congress of the United States and the General Assembly of Marytand, state 
and interstate conferences, and at local meetings or hearings pertaininy to any 
matter of concern to the departinent 


(©) Transfer of function, activity, statf or funds. ~- The Secretary may 
transfer, assign o. reassign any function or activity of any unit within the 
department, together with the staff, funds and equipment associated with that 
function or activity, either to the office of the Secretary or to any other unit 
within ‘he Secretary's jurisdiction, in order to increase efficiency and economy 
in administering natural resources in the state. Whenever the Secretary 
believes any transfer of function or activity renders misleading or inadequate 
the name of any unit within the department as enumerated in § 1-102 of 
this title, he, with the Governor’s approval, may assign a new name or names 
to the affected unit If this is done, the Secretary shall cause to be suomitted to 
the next ensuing session of the General Assembly a migrconctit proposal for 
appropriate amendment of § 1-102 of this title. 


(d) Publicutions. — The Secretary shall publish books, pamphiets, maps, and 
other materials on the subject of natural resources and encourage and assist 
the department's units in the preparation of these materials for publication. He. 
shall maintain a supply of the publications and other materials for sale at cost 
to schools, Itbraries, and the general public, and establish pelicies for the 
department on the gratuitous distribution of publications issued’ by the 
department and its member units. The Secretary shall edit, publish, and 
distribute the periodical known ¢s the “Maryland Conservationist” which shall 
contain noutechnical information. on geology and yeoyraphy, water and 
mineral resources, plant and animal life, recreational facilities, and other 
natural resources, inchiding scenic and historic sites. 
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(eb Annual report The Sceretary shall publish for each fiseal vear a 
printed report whuch sball include, but aot be limited to, the follow ing: 

(1) A review of studies, deliberations, conclusions, and recommendations of 
the department, 

(2) The annual reports submitted by the separate units within the 
departinent which shall be edited by the Secretary's staff, and 

(3) A review of other natural resources activities of interest or concern to the 
State and its citizen 


(f) Reports to Secretary Every unit in the department shall report to the 
Secretary as provided in the rules and reyulations promulpated by the 
Secretary ’ F 

(ge) Secretary to promulgate rules. 
promulpatiog: rules 
have the 


The Secretary is responsible for 
vid tegalations for the department. He shall review and 
power to approve, disapprove, issue, or revise the rules 


ape and 
regulations of every unit of the departinent. 


(h) Delegation of duties. The authority, powers, duties, and functions 
granted to the Secretary or the department shall be exercised and performed 


by the Secretary or by any unit or official witnin the department designated 
by the Secretary 


(i) Seal > The office of Secretary of Natural Resources shall have a seal for 
purposes of authentication of copies of records or papers in his office. 

) Exercise of powers, ete, of certain agencies. — The Secretary may 
exercise or perform any power, duty, responsibility, or function which any of 
the following units, or their successors, may exercise or perform: Bureau of 
Mines, the Maryland Geological Survey, the Fisheries Administration, the 
Wildlife Administration, the natural resources police force, the Forest Service, 
the Park Service, the Water Resource [Resources] Administration, the 
Maryland Environmental Service, the power plant siting program, and the 
Maryland State Board of Well Drillers. 


Subtitle 2 Maryland Environmental Policy Act. 
§ 1-301. Definitions. 


GQ) Generally In this subtitle the following: words have the meanings 
indicated 


(b) “Environmental effects report” means a report on each proposed State 
action significantly affecting the environment, natural as 
socioeconomic and historic. 


well as 


(b-1) “Historic resources” means those resources included in the Maryland 
inventory of historic sites. 

(c) “Proposed State action” means requests for legislative appropriations or 
other legislative actions that will alter the quality of the air, land, or water 
resources. It does not include a request for an appropriation or other action 
with respect to the rehabilitation or maintenance of existing secondary roads. 


(cont.) 


(dd) "Ntate agencies includes the executive and administrative departments, 
offices, boards, commissions, and other units of the state government and any 
such bedies created by the state 


§ 1-302. Declaration of policy. 


fa) The General Assembly of Maryland finds and declares the facts and 
policies set forth in this section 


(b) The protection, preservation, and enhancement of the state’s diverse 
environment is necessary for the maintenance of the public health and welfare 
and the continued viahiliy of the economy of the state and is a matter of the 
highest gst die prictits 


(c) All State ayenc’es must conduct their affairs with an awareness that 
they are stewards of the air, land, water, living and historic resources, and that 
they have an obligation to protect the environment for the use and enjoyment 
of this and all future generations; 

(d) Bach person has a fundamenial and inalienable right to a healthful 
environment, and cach person has a responsibility to contribuie to the 
protection, preservation, and enhancement of the environment, 

(ed It is the continuing policy of the state to cooperate with the federal 
vovernment, other state povernments, the District of Columbia, the political 
subdivisions of the state, and other concerned public and private organizations 
and indisiducts, in a manner calculated to protect, preserve, and enhance the 
environment 

(f) The determination of an optimum balance between economic 
developnient and environmental quality requires the most thoughtful 
consideration of ecoloyical, econumic, developmental, recreational, historic, 
architectural, aesthetic, and other values; oo 

QW) Beneficial envircumental effects of proposed actions can be icentified 
and measures devised to obtain these benefits if environmental evaluations are 
made a part of the decision-making process of the state; 

th) Adverse coviren mental effeets of proposed actions can be anticipated, 
minimized, and often eliminated if environmental evaluations are made a part 
of the decision-making processes of the state. 

(i) Environmental cflects reports can facilitate the fullest practicable 
provision of timely public information, understanding, and participation in the 
decision-making processes of the state; ~ 

(j) The General Assembly has an obligation to the people of Maryland to 
review and cvaluate proposed appropriations and other proposed legislation 
and the conduct of the state agencies in carrying out the policy set forth in this 
subtitle; and 

(ky The policies, rules, reyrlations, and public laws of the state shall be 
interpreted and adininistered in accordance with the policies set forth ia this 
subtitle. 
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§ 1-303. Responsibilities and duties of state agencies. 


All state agencies, except where existing law expressly prohibits, shall 
identify, develop, and adopt methods and procedures that will assure that 

(2) Environmental amenities and values are given appropriate consideration 
in plannings and decision-making along with economic 


und technical 
considerations; 


(2) Studies are undertaken to develop and describe appropriate alternatives 
to present policies, programs, and procedures that involve significant adverse 
environmental effects or unresolved conflicts concerning uses of available 
resources; and 

(3) Planning and decision-making involving environmental effects are 
undertaken with the fullest practicable provisiofi of timely public information 
and understandiny and in courdination with public and private organizations 
and individuals with jurisdiction by law, special expertise, or recognized 
interest. 


§ 1-304. Environmental effects reports. 


(a) As of July 1, 1974, all state agencies shall prepare, in conjunction with 
each proposed state action significantly affecting the quality of the 
environment, an environmental effects report including, but not limited to, a 
discussion of: 

* (1) The effects of the proposed action on the environment, including adverse 
and beneficial environmental effects that are reascnably likely if the proposal 
is implemented or if it is not implemented; 

(2) Measures that might be taken to minimize potential adverse 
environmental effects and maximize potential beneficial environmental effects, 
including monitoring, maintenance, replacement, operation, and other 
follow-up activities; and 

(3) Reasonable alternatives to the proposed action that might have less 
adverse environmental effects or greater beneficial environmenta! effects, 
including, the alternative of no action. 

(b) The Secretary of Natural Resources prior to December 31, 1973, shall 
issue guidelines to assist state agencies in the preparation of environmental 
effects reports in accordance with this subtitle and pursuant to the public 
notice provisions of § 245 (c) of Article 41 of the Annotated Code of Maryland, 
including, but not limited to, provision for: 

(1) Comment upon the proposed state action by public and private 
organizations and individuals with jurisdiction by law, special expertise, or 
recognized interest prior to the request for legislation; 

(2) The possibility of the preparation of single program environmental 
effects reports if a series of actions taken individually are of minimal 
significance but if the cumulative effect of the actions on the environment is 
significant or if a series of actions are related either geographically or as loyieal 
parts in achain of contemplated actions; 

(3) The possibility of the preparation of modified environmental effects 
reports on remaimng dec'sions significantly affecting the quality of the 
environment that are parts of actions begun before but not completed by July 
1, 1974; and 
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(4) The issuance of guidelines, in accordance With this subtitle and pursuant 
to the guidelines issued by the Seeretary of Natural Resources, for the 
preparation of environmental effects reports by each state ayvency that takes 
actions that significantly affect the quality of the environment. 


§ 1-305. Short title. 


This subtitle may be cited as the “Maryland Environmental Policy Act.” 
Titre 6. 
Gas anp Ot. 
Subtitle 1 dn General. 


§ 6-101. Development of resources declared to be in public 
interest. 


luis inthe public interest to foster, encourage, and promote the development, 
production, and utilization of natural resources of oil and yas in the state, to 
prevent waste, and protect fully the rights of every owner to the end that 
landowners, royalty owners, producers of oi! and gas, and the general public 
realize and enjoy the preatest possible good from these vital natural resources. 


Subtith 3. Storage of Natural or A rtificial Gas and 
Petroleum Products in: Prince George's County. 


$ 6-301. Definition. 


. ‘ : ; 
Department” means Department ef Natural Resources. | 


$ 6-302. Subtitle applicable to Prince George's County only. 
The provisions of this subtitle apply only to the storage of natural or 
artificial gas and petroleum products in Prince George's County. 


$ 6-303. Rules and regulations; protection of waters. 

The department shall preseribe rules and regulations to effectuate the 
provisions of this subtitle and any permit to drill, bore, drive, dig, or otherwise 
conduct any operation for the storage of natural or artificial gas or petcoleum 
produces and their derivatives may contain the restrictions the department 
determines necessary in the public interest to protect the waters of the state. 
including subsurface end percolating waters. 


m 
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$ 6-301. Regulations in addition to rules of department. 


The following regulations are additional to the rules and. regulations 
preseribed hy the department and do not limit the rule-making authority of the 
departinent pranted under § 6-303 

(a) Bevery applicant for a storage permit shall, at the time of applicacion, file 
with the department a surety bond in the amount of $1,000, parable to the 
Comptroller of the state on a form approved by the department aad executed 
by a responsible surcts company authorized to do business in the state. The 
bond is intended to assure that necessary safety measures are maintained, and 
that any well or other opening used in connection with the storage project is 
properly sealed alter abandonment of the project if this action is considered 
Necessary fy tie department lo protect one or more of the natural resources of 
the state Vos transteree shall file a similar bond. 

(by A permeable sand or stratum containing gas, or into which yas or a 
liquefied petroleum derivative has been forced under pressure, may not be 
drilled or lett open in a manner permitting an avoidable escape of yas to occur 


A well connected sith a storage reservoir containing either natural ya. ora 
petroleum derivative stored under pressure, may not be situated within 50 
vards of any esisting: building: used as a residence or office. 


fe) AU trooh water sands penetrated in drilling to a storage reservoir shall 


be fully protected fy cement yrout placed to provide an effective seal to the 
nearest thick clay bed above the gas storage stratum having a thickness of at 
least 25 feet tn order to provide an effective seal in the nearest thick elay bed 
above the jas sterayve stratum, the clay bed shall have a thickness and other 
Keologic properties adequate, in the opinion of the department, to constitute 


sufficient: protection to the potable fresh-water supplies existing in any 
aquifers 


§ 6-305. Permit for drilling, digging, etc., for underground 
storage area — Required. 


A persou mias not drill, bore, drive, dig, or otherwise conduct any operation 
for the purpose of obtaining access to a pocket or other underground area for 
the purpose of storing natural or artificial gas or petroleum producis and their 
derivatives, uniess a permit for the operation, construction, and storage has 
been first obtained trom the department. Nothing in this subtitle shall be 


construed to apply to the installation or maintenance of underground tanks or 
Vessels commonly used to store these products. 


i 
i 
' 
i 


Title 8. 


Water and Water Resources 


Subtitle 10. Shore Erosion Control. H 113 


§ 8-1001. Definitions. 


ta’ Generally. — (n this subtitle, 


on the following words have the meanings 
indicated. 


(bh) “Benefited property” means land immediately abutting the waters of the 
state protected by an erosion control project constructed under the provisions 
of this subtitle. Also, it may include jand in the vicinity of the waters of the 
state protected by the erosion control project when the owner of the land has 
rights of access to it immediately abutting the waters and the owner is a party 
to the agreement referred toin § 8-1005 in this subtitle. 


(c) “Fund” means the Shore Erosion Control Constr uction Loan Fund. 


(d) “Net project constructum cost” meant the part of the project 
construction cost paid from the fund, equal to the project construction cost less 
the cash contribution of the owner of the benefited property upon completion 
of construction. 


(ve) “Project construction cost ineans total initial cost lo construct a shore 
erosion control project, exclusive of design, supervision, inspection, and 
maintenance costs. 


1§ 8-1002. Powers and duties of department. 


The department shall: \ 
(1) Develop and implement © program to educate the public on every phase | 
of shore end bank erosion, its causes and effects, the locations where erosion is 

a problem, and steps to be taken te control it; 

(2) Review petitions for formation of shore erosion contro, districts 
presented to any county and report to the county as provided in Article 29, § 
167B of the Code; 

(3) Provide technical assistance to individual property owners, 
municipalities, and counties having specific shore and bank erosion problems: 

(4) Design, or cause to be designed, shore erosion control structures, 
including vegetative cover, in shore erosion control districts, 

(5) Enter inte agreements with any person to construct shore erosion control 
structures, 

(6) Administer the fund to provide loans to any person in support of 
construction of shore erosion cont rol structures; 

(7) Supervise or provide supervision of design and erection of any shore 
protective device the fund finances in whole or part, 

(8) Prepare requests for appropriation of funds necessary to maintain the 
fund; 
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(9) Cooperate with the following units: the State Highway Administration 
for shore erosion control where essential to protect municipal, county, or state 
roads: the United States Army Corps of Engineers to conduct shore erosion 
studies. and the Soil Conservation Service of the United States Department of 
Agriculture to evaluate and apply vegetative measures for shore erosion 
control, 

(10) Desizn, construet, and maintain shore erosion coniro! works on 
state-owned lands if these projects are included in the budget for the fund; 

(11) Actively seck to obtain available funds from the federal government for 
shore erosion control projects; and 

(12) Promulgate rules and regulations to implement this subtitle 


Subtitle 11. Sediment Control. 


§ 8-1101. Legislative findings; criteria and procedures to 
implement control programs. 


The General Assembly determines and finds that lands and waters 
comprising the watersheds of the State a:e great natural assets and resources. 
As a result ef erosion and sediment deposit on lands and in waters within the 
watersheds of the State, these waters are being polluted and desponied to such 
a depree that fish, marine life, and recreational use of the waters are being 
affected adversely. In addition the General Assembly finds and dectares that 
land movement and disturbance activities on Atlantic Coast beaches east of 
certain natural and physical contours and elevations of the beach endangers 
the integrity and continuity of the beach system which includes a dunal 
system, prevents adequate maintenance, shore erosion and sediment control, 
and storm protection of these and adjacent areas, and results in the imposition 
of additional financial burdens on the citizens of the State. To protect the 
natural resources of the State, the Secretary shall adopt criteria and 
procedures for the counties and the local soil conservation districts to 
implement seil and shore erosion control programs. These procedures may 
provide for deg ictmental review and approval of major gradiny, sediment, and 
erosion control plans. ’ 


§ 8-1102. Exemptions from subtitle. ~~ 


The provisions of this subtitle do not apply to agricultural land management 
practices, construction of agricultural structures, or, except in Calvert County, 
to construction of single-family residences or their acgessory buildings on lots 
of two acres or more. Regardless of planning, zoning, or subdivision controls, a 
county or municipality may not issue a permit for grading or construction of 
any building, other than those matters exempted by the provisions of this 
section, unless tne grading or construction conforms with plans approved as 
provided in this subtitle. 


Md. 
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§ 8-1103. Grading and _ building permits; grading and 
sediment control plan; certification by developer; 
authority and responsibility of department and 
soil conservation district; grading and building 
ordinances. 


(a) A county or municipality may issue grading and building permits as 
provided by law. A yrading or building permit may not he issued until the 
developer (1) submits a grading and sediment controt plan approved by the 
appropriate soil conservation district, and (2) certifies that all land clearing, 
construction, and development will be done uné«r the plan. Criteria for 
sediment control and the procedure for veferring an applicant to the 
appropriate soil conservation district shall be acceptable to the soil 
conservation district and the department. The county or municipal unit 
responsible for on-site inspection and enforcement of the provisions of this 
subtitle shall make a final inspection and forward its report to the appropriate 
soil conservation district. Notice of violations of the provisions of this subtitle , 
shall be filed with both the department and the appropriate county unit. 

(by) Each county or municipality shall adopt grading and building ordinances , 
necessary to carry out the provisions of this subtitle, with the assistance of the | 
department and the appropriate soil conservation district. 


§ 8-1104. Land clearing, soil mevement and construction—In 
general. 


(c' Review and approval by soil conservation district. — Before any person 
clears, grodes, transports oc otherwise disturbs land for.any purpose including, 
but not limited to constructing buildings, mining minerals, developing golf 
courses, or constructing roads and streets, the appropriate soi! conservation 
district first shall receive, review, and approve the proposed earth change. 
Land clearing, soil movement, and construction shall be carried out in 
eecordance with the written recommendations of the soil conservation districts 
regarding control of erosisa and siltation and elimination of pollution. 


ib) Rules and i.-juiations for erosion and siltation cor trol in Prince George's 
and Montgomery counties. — In Prince George's and Montgomery counties, 
the Washington Suburban Sanitary Commission, after consultation with and 
advice of the soil conservation districts of the two counties and the department, 
shal! prepare and adopt rules and regulations for erosion and siltation centre! 
requirements for utility construction. The rules and reyulations shall be- 
adopted and enforced as are others of the commission under authority 
conferred by other laws. These rules and regulations apply to any contractor 
doing work for the Washington Suburban Sanitary Conimission. Utility 
construction ma; not be undertaken in Montgomery Ceunty until an erosion 
and sediment control plan is submitted to and approved by the Washington 
Suburban Saniary Commission. After the county reviews and approves the 
plans, the commission may issue a permit for construction. In every case 
conditions of any permit granted for work performed in Montgomery County 
by any contractor doing work for the Washington Suburban Sanitary 
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Commission and by any public service company, as defined in § 2, Article 78, of 
the Code may not be less stringent than standards incorporated into the 
provisions of any grading or building law or ordinance adopted pursuant to § 
8-1103 of this subtitle. Montgomery County shall inspect and enforce the 
conditions of the approved plans and permits. The provisions of this subsection 
do not apply until the soil conservation district in the county approves erosion 
and siltation control requirements for utility construction in that county. 


§ 8-1105. Same—Approval by department when undertaken 
by state unit. 


The provisions of § 81104 do not apply to any state unit. If a state unit 
undertakes any land clearing, soil movement, or construction aciivity, the 
department shall review and approve this action. 


§ 8-1105.i. Beach Erosion Control District. 


(a) A Beach Erosion Control District is created which consists of that lind 
bordered on the north by the boundary line between the State of Maryland and 
the State of Delaware, bordered on the east by the waters of the Atlantic 
Ocean, bordered on the south by the borderline between the State of Maryland 
and the Siate of Virginia, and bordered on the west by a line which coincides, 


more or less, with the west crest of the existing natural dune on Assateayue 
Island, sad ‘n Ocean City, is a mutually approved line to be known as the 
State-Ocean City building limit line which coincides, more or less, with the 
existing Ocean City building limit line and on occasion may coincide with the 
crest of the littoral system. The Department, after surveying, platting and 
recording the State-Ocean City building limit line, has the authority to describe 
by regulation the State-Ocean City building limit line. The Department shall 


. perform the survey, plating [platting] and recording at its own expense within 


30 days of July 1, 1975. 

(b) For the purposes of maintaining the Atlantic Coast beaches of the State 
and the Beaen Erosion Control District, the integrity and continuity of the 
dunal system and assuring adequate maintenance thereof, to provide for shore 
erosion and sediment control and storm protection, and to minimize siructural 
interference with the littoral drift of sand and any anchoring vegetat’on, any 
land clearing, construction activity, or the construction or placement of 
permanent structures within the Beach Erosion Control District is prohibited. 
This prohilition does not apply to any project or activity approved by the 
Department and the appropriate soil conservation district specifically for 
storm control, beach erosion and sediment control, and maintenance projects 
designed to benefit the Beach Erosion Control District. 

{c) If the prohibitions imposed for the Beach Erosion Control District would 
constitute a taking of a property right without just compensation in violation 
of the Constitution“ef the United States or the Constitution of Maryland, funds 
iader Program Open Space may he used to purchase or otherwise pay for any 
property taken : 

(d) The provisions of this section are in addition to the provisions of § 8-1108 
and § 8-104. 
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§ 8-1106. Department to assist soil conservation distric‘s. 


The department shall assist soil conservation districts in preparing and 
implementing a unified sediment control program under this subtitle. 


Subtitle 14. Water Pollution Control and Abatement. 
§ 8-1402. Declaration of pubisic policy. 


Because the quality of the waters of this state is vital to the public and 
private interests of its citizens and because pollution constitutes a menace to 
public health and welfare, creates public nuisances,.is harmful to wildlife, fish 
and aquatic life, and impairs domestic, agricultural, industrial, recreational, 
and other legitimate beneficial uses of water, and the problem of water 
pollution in this state is closely related to the problem of water pollution in 
adjoining states, it is state public policy to improve, conserve, and manzge the 
quality of the waters of the state and protect, maintain, and improve the 
quality of water for public supplies, propagation of wildlife, fish and aquatic 
life, and domestic, agricultural, industrial, recreational, and other legitimate 
beneficial uses. Also, it is state public policy to provide that no waste is 
discharged into any waters of this state without first receiving necessary 
treatment or other corrective action to protect the legitimate beneficial uses of 
this state’s waters, and provide for prevention, abatement, and control of new 
or existing water pollution. The department shall cooperate with the agencies 
of other states and the federal government in carrying out these objectives. 


§ 8-1405. Powers and duties of administration generally. 


(a) In general The administration shall have and may exercise the 
following powers and duties: ; 

(1) General supervision over the administration and enforcement of this 
subtitle and all rules, regulations, and orders promulgated pursuant to it: 

(2) Develop comprehensive programs and plans for prevention, control, and 
abatement of pollution of the waters of the state; 

(3) Advise, consult, and cooperate with other units of the state, the federal 
government, other state and interstate agencies, affected groups, political 
subdivisions, and industries to further the purposes of this subtitle; 

(4) Accept and administer loans and prants from the federal government 
and other sources, public or private, to carry out any of its functions; : 

(5) Encourage, participate in, finance, or conduct studies, invest. zations, 
research, and demonstrations relating to water pollution and its causes, 
prevention, control, and abatement; 

(6) Colleet and disseminate information relating to water pollution and its 
prevention, contro!, and abatement; 

(7) Adopt, modify, repeal, and promulgate water quality standards for the 
waters of the state, and effluent standards for waters discharged into the - 
waters of the state: : 

(8) Adopt, modify, repeal, and promulgate, after due notice and hearing, and 
enforce rules and regulations implementing or effectuating its powers and | 
duties; 
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(9) Essue, madify, or 


revoke orders and permits prohibiting: discharges of 
pollutants into the w 


aters of the state or require construction, modification, 
extension, or alteration of new or existing disposal systems or treatment works 
or parts of then: or the adoption of other reasonable remedial measures to 
prevent, control, or abate pollution or undesirable chanyes in the quality of the 
Waters of the state: 

(10s Hold hearings, issue notices of hearing and subpoenas requiring the 
attendance of witnesses and production of evidence, administer oaths, and take 
Hecessiry testimony, any of these powers may be exercised by the director or a 
hearing officer the director desizmates in Writings; 

(11) Require prior submission of plans, specifications, and other tlata 
relative to, and inspect construction of, disposal systems or treatment works or 
any partof them in connection with issuing permits or approvals required by 
this subtitle: 

(12) Issue, continue in effect, revoke, modify, or deny, under conditions it 
prescribes, permits to discharge water or wastewater into waters of the state, 
and install, modify, or operate disposal systems or any parts of them; 

(fo) Require proper maintenance and operation of disposal systems; and 

(1b) Exercise every incidental power Accessary to carry oul the purposes of 
this subtitle 

tb) Water quality and effluent standards and rules and regulations. — The 
administration may set water quality and effluent standards applicable to the 
Waters of the state or portions of it. The standards shall protect public health, 
safety, and welfare and the present and future use of the waters for public 
Water supply, the propagation of fish and other aquatie life and wildlife, 
recreational purpeses, and agricultural, industrial, and other legitimate uses. 
All standards may be amended from time to time by the administration and 
shall include but not be limited to: 

(1) Water quality standards, specifying, among other things, the maximum 
short-term and long-term concentrations of pollutants in the water, minimum 
permissible concentrations of dissolved oxygen and other desirable matter in 
the water and the temperature range for the water; 

(2) Etflucnt standards specifying the maximum loading or concentrations 
and the physical, thermal, chemical, biological, and radioactive prcperties of 
wastes which may be discharged into the waters; standards shall be at least as 
stringent as those specified by the national pollutant discharge elimination 
System, 

(5) Rules and regulations defining technique for filling and sealing of 
abandoned water wells and holes, for disposal wells, for mines both deep and 
surface, aid for landfills to prevent groundwater contamination, seepage, and 
drainage tuto the waters of the state; 

Ch) Rules and revulations regardinu the sale, offer, use or storage of 


pesticides, and other articles which constitute a water pollution hazard in the 

determination of the administration; 
(5) Rules and regulations outlining the procedures for water pollution 

episodes or emergencies which constitute an acute danger to health or the 


environment, 
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(6) Rules and regulations prescribing method, facilities, standards, and 
devices for transfer, storage, separation, removal, treat ment, and disposal of 
oil and other unctuous substances; 

(7) Rules and regulations specifying standards for equipment and 
procedures for monitoring pollutants, collection of samples, logging and 
reporting of the monitoring. 


(c) Rules and regulations generally. — (1) The administration may adopt, 
amend, or repeal procedural rules necessary to accomplish the purposes of this 
subtitle. Notice of public hearing shall specify the general subject matcer of the 
regulation and, if appropriate, shall specify the waters for which the standards 
or criteria are sought to be adopted, amended or repealed and shall publicly 
circulate notice of its intended action and afford interested persons opportunity 
tosubmit data or views, orally or in writing. 

(2) The administration may adopt, amend, or repeal substantive regulations 
as described in this paragraph. In promulgating regulatio..s under this subtitle, 
the administration shall take into account the existing physical conditions, the 
character cf the area involved, including the character of surrounding land 
uses, priority rarking of waters with reyard to effluent limits, zoning 
classifications, the nature of the existing receiving body of water, the technical 
feasibility and economic reasonableness of measuring or reducing the 
particular type of water pollution, and any other standard as expressed in the 
intent and purpose of this title. The generality of this grant of authority shall 
only be limited by the svecifications of particular classes of reguiations 
elsewhere in this subtitle. Any regulation may (i) prescribe different provisions 
as required by circumstances for different pollutant sources and for different 
geographical areas and (ii) apply to sources located outside this state which 
cause, contribute to, or threaten environmental damage in Maryland and (iii) 
make special provisions for alert and abatement standards and procedures 
respecting occurrences or emergencies of pollution or on other short-term 
conditions constituting an acute danger to health or to the environment. 


(d) Regulation of trausfer and storage of oil and other unetuous sudstances. 
-— The department shall preseribe by rule or regulation approved methods, 
facilities, standards, and devices for transfer, storage, separating, removing, 
treating. or disposing of oil and other unctuous substances to prevent pollution 
of waters of the state, A person may not engage in any commercial or 
industrial operation involving these activities unless he has obtained a permit 
from the departinent, indicating that the activities are in conformity with the 
preseribed rules and reyrulations 

(e) Investigation of damage to aquatic resources; respousibility for cleanup: 
suit agatiust persons Lable for damage to aquatic resources. -— Whenever there 
occurs in the waters of the state any condition indicative of damage tu aquatic 
resources, ineluding, but not limited to, mortality of fish and other aquatic life, 
the departinent shall investipate the incident, determine the nature and extent 
of the damage, and establish the cause and source of the occurrence. The 
department shali act on these findings and require repair of any damape dune 
and restoration of water resources to a degree necessary to protect the best 
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interest of the people of the state. Any person who is det mined to be 
responsible for the discharge or spillage of any such substinee shall be 
personally and/or severally responsible to immediately clean up and abate the 
effects of the spillage and restore the natural resources of the state. If the 
department believes instituting: suit is advisable, it shall tura over to the 
Attorney General all pertinent information and data. The Attorney General 
then shall tile suit against the person causing the condition. The person shall be 
jointly and severally liable for the reasonable cost of rehabilitation and 
restoration of the resources damaged and the cost of eliminating the condition 
Causing the damaye, including the environmental monetary value of such 
resources as established by regulation, 


§ 8-1406. Development of program to respond to emergency oil 
spillage. 


The Maryland Port Administration is responsible for developing a program, 
including training, to enable the state to respond to an emergency: vil spillage in 
the Tadtimore Harbor area and the department is responsible for developing: a 
similar program in other waters of the state. These units shall coordinate 
efforts of the various state and local units aiding in the operation and may 
request the aid of any appropriate federal agency if necessary. 


§ 8-1467. Bond of vessels on waters of state te discharge or 
receive oil cargo. 


(ab tescept for a vessel carrying or receiving 25 barreis or less of oil, any 
vessel, whether or not self-propelled, in or entering upon the waters of the state 
to discharge or receive a cargo of any bulk oil in the state shall post a bond of 
$100 per gross ton of vessel with either the Maryland Port Administration or 
the department. The bond shall be in a form approved by the administration 
and the department and may be obtained individually or jointly by the vessel, 
its owner or ayent, its charterer, or the owner or operator of the terminal at 
Which the cessel discharges or receives the bulk oil. If the Marviand Port 
Administration or the department determines oil has been discharged or 
spilled inte the waters of the state from the vessel, the bond shall be forfeited, 
to the extent of tie costs incurred by these units to eliminate the residue of oil 
discharge or smile, to the extent of damage caused to the natural and 
recreational rescarces of the state, and to the extent of any otherwise 
uncollectie fine bored against the vessel, its owner or avent, its charterer, or 
theowreoror coerator ofthe terminal at which the vessel discharyes or receis e- 
the bulkot Phe ccnmedies provided in this section are in addition to every other 
remeds available Bond may not be released without certification by the 
Marsiand Port Adnantstration or the department that the vess@ has not heen 
asouree of cal dischane ar spillage into the waters of the state Ef a vessel 
present tediats evidenes af financial responsibility to the feeders! 
fovernmicnt to stall he exempt from the Maryland provisions requiruu: 
posting, iad torhoiitre, an ¢ ertain conditions of a bond 
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tb) The owner, agent, charterer, and owner or operator of the terminal at 
Which a vessel discharges or receives cargo of bulk oil Without being bonded as 
provided in subsection (a) of this section is guilty of a misdemeanor and upon 


conviction in a court of competent jurisdiction is subject to a fine not exceeding 
$5,000 for each offense. 


§ 8-1498. Compensatory fee for oil spillage. 
The Maryland Port Administration and the departme 


collect a compensatory fee from the person responsible 
fee shall cover the cost of labor, equipment operation 


nt shall charge and 
for any oil spillage. This 
, and material necessary 
to eliminate the residue of oi! spillage, and the cost of restoring the arex 


damaged by the spillaze to its original condition. The fee is retained by the unit 
charying the fee.) 


§ 8-1409. Liability for damages c >1sed by oil spillage. 


The person responsible for the oil spillage shall be liable to any other person 
for any damage to his real or personal property directly caused by the spillage, 


§ 8-1410. Vessels discharging oil. 


(a) Prohibited; exceptions. — Except in case ofemergency imperiling !ife or 
property, unavoidable accident, collision, or stranding, it is unlawful for any 
person to discharge or permit the discharge of oil in any manner into or on 
waters of the state from any vessel, ship, or boat of any kind. 


(b) Duty to report discharge. — Notwithstanding any provision of this 
subtitle, any person discharging or permitting the discharge of oil, or who 
either actively or passively participates in the discharge or spilling of oil into 
the waters of the state either from a land-based installation, including vehicles 
in transit, or from any vessel, ship, or boat of any kind, shail report the 
i cident immediately to the appropriate federal authority or the department, 
o both, fle shall remain available until clearance to leave is given by the 
appropriate officia- 

(ce) Administration aud enforcement of section. — ‘To administer this section 
the department may use the organization, equipment, and units, including 
engineering, clerical, and other personnel, employed in the improvement and 
preservation of waters and natural resources of the state to enforce the laws 
for the preservation and protection of the waters and natural resources of the 
state. Any person authorized by law to make arrests may apply fer a warrant, 
arrest, ard take inte custody, with or without process, any person who violates 
4ny provision ef this section. However, a person may not be arrested without 
process foro Golatton net committed in the presence of one of the aforesaid 
officials. Tf ans person is arrested under the provisions of this section, the 
person acrested juamediately shall be brought before a judge, or court of the 
state for eo mination of the offense alleged against him 
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(i) Notice to department of violations. — Whenever any person or ship is 
aecused of violating any provision of this section, the arresting officer shall 
notify the departinent in writing to permit the department to take any 
advisable action. The provisions of this subsection are directory only. 

(e) Construction of section. — This section shall be in addition to the laws 
existing: prior to June 1, 1949, for the preservation and protection of waters of 
the Chesapeake Bay and its tributaries. Itoloes not repeal, modify, or in any 
manner affect the provisions of those laws. 


* 


§ 8-1411. Oil discharge containment, control and clean-up. 


(al Definitions In this section the following words and phrases have the 
meanings indicated 

(1) “Discharge” means any spilling, leabing, pumping, pouring, emitting, 
emptying, or dumping 

(2) “Fund” nieans the Maryland Oi) Disaster Containment, Clean-up and 
Contingency fund, ; 

(3) “Oi petroloim products, and their by-produets” means oil of any kind 
and in any liquid form including, but not limited to petroleum, fiel oil, sludge, 


oil refuse, oil mised with other waste, crude oils and every other “liquid 
hydrocarbon revardless of specific pravity. 

(CH) "Od ternal facility” means a facility of any kind and related 
appurtenances receiving, transferring, or discharging oil, petroleum products, 
and their by-products to or from any commercial vessel, tank truck, tank car, 
orans other vehicle used for transporting these products in the state and having 
a total storape capacity in-excess of 3,000 barrels. 

(9) “Operator” tieans any person owning or operating an oil terminal facility 
Whether by lease, contract, or any other form of ayzreement. 

(0) “Petal storage capacity” jeans the agyregate capacity available to sture 

m products, and their by-products at an oil terminal facility. 
j is atny measure of petroleum products or its by-products 
whiet « reo i! Ot S pallons of liquid measure 

(bi fas cooperate wil terminal facidity- Required. ~ A person may not 
operate coe too be operated an oil terminal facility as described in this 
sualetitls thowto heense 

(co) Sean rpeedure to abtan;: fee: disposition of fos A leense 
requires cnder tho section shall be secured from the Department subject ta 
terms ant conditoins set forth in this section, and by paying an annual fee 
accorduue to the folowing schedule using the total storage capacita at an oil 
terminal taciity as an indicater of the utilization, impact, and possible hazard- 
to the Stite’s natural resourcds 


License Total Storage Capacity, Annual 
Desiniticr in Barrels License Fee 
Class A SOOO or pereater 50 
Chass i 20,000 to jess than 0000 
Class | 17,000 to jess than voowe 
Class 1) 5,000 ta less than 10000 
Class fF Less than 518) bet 
preater than 4.000 
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The annual fee may not be less than $250 nor greater than $5,000. However. 
the maximum paid by any one person may not exceed $25,000. At the time the 
fund reaches its maximum of $1,000,000, collection of the annual license fees 
shall be abated) Annual fees shall be paid by these facilities to the State 
Comptroller and upon reecipt by him eredited to the Maryland Oi! Disaster 
Cuntainment, Clean-Up and Contingeney Fund. Annual fees shall be paid by 
these facilities not later than September 1, for the fiscal year beyvinning July | 
immediately preceding. The collection of jicense fees for any one year may not 
exceed the sum of $27 °,J00. Any excess over $250,000 shall be credited or 
refunded to the licensees on a prorated basis. 

(d) Same —Conditions, — As a condition precedent to the issuance or 
renewal of a license, the departinent shall require satisfactory evidence that 
the applicant has implemented or is in the process of implementing state and 
federal plans and regulations to control pollution related to vil, petroleum 
products, and their by-products and the abatement thereuf when a discharpe 
Occurs. 

(e) Same-—-Penalty for violation of licensing provisions. — Any person who 
violates subsections (b) through (d) of this section is guilty of a misdemeanor 
and upon conviction in a court of competent jurisdiction is subject to a fine of 
at least $500 and not exceeding $10,000. 


(f) Maryiaud Ol Disaster Containment, Clean-Up and Contingency Fund — 
Created and continued, purpose; reimbursement by polluters; credits; debits. 
— The Maryland Oil Disaster Containment, Clean-Up and Contingency Fund is 
created and continued for the Department to use to develop equipment, 
personnel, and plans, for cont.ngency actions to respond to, contain, clean-up, 
and remove from the land and waters of the State, discharges of oil, petroleum | 
products and their by-products into, upon ur adjacent to, the waters of the 
State, and restore natural resources damaged by discharges. The cost of 
containment, clean-up, removal and restoration shall be reimbursed to the 
State by the person responsible for the discharge. The reimbursement shall be 
credited to the fund The fund shall be limited to the sum of $1,000,000. To this 
sum shall be credited every license fee, fine, if imposed by the circuit court for 
any county or the (riminal Court of Baltimore as the case may be. and any 
other charge relate! to this subtitle. To this fund shall be charged every 
expense the Department has which relates to this section 

ao) Same be ot teads nat currently needed. - Meney in the fund not 
needed curres, fo epeet the department's obligations in the exercise af its 
responsibilty Gade: his section shall be deposited with the State Treasarer to 
the credit of the tums, and may be invested as provided hy law. faterest 
received on the tave tment shall be credited to the fund) The Sceretary shal! 
determine the pooner allecation of the moneys credited to the fund only for the 
following purpose 

(1) Admini trotice expenses, personnel expenses, and equipment costs of the 
department clatol othe purposes of this section, 

(2) Prevention trol, contammment, clean-up. and removal of discharges 
Hite, upon. or adiscent to waters of the state of discharges of oil, petroleum 
products and woos praducts, and the restoration of aatural risources 
damayrd by saeh ob haryges 
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(3) Development of containment and clean-up equipment, plans, and 
procedures in accordance with the purposes of this section. 

(4) Paying insurance costs by the state to extend or implement the benefits 
of the fund. — Bi 


Tite 9. 
WETLANDS AND Riparian RIGHTS. 
Subtitle 1. In General. 


§ 9-102. Declaration of public policy. | 

In many areas of the state much of the wetlands have been lost or despoiled ; 
by unregulated dredging, dumping, filling, and like activities, and the 
remaining wetlands are in jeopardy of being lost or despoiled by these and 
other activities. The luss or despuliation will affect adversely, if not eliminate 
entirely, the value of the wetlands as a source of nutrient to finfish, crustacea, 
and shellfish of significant economic value; the loss or despotiation will destroy 
the wetlands as a habitat for plants and animals of significant economic value 
and climinate or substantially. reduce marine commerce, recreation, and 
aesthetic enjoyment; in most cases, the loss or despoliation will affect the 
natura! ability of tidal wetlands to reduce flood damage and affect adversely 
the public health and welfare; the loss or despoliation will reduce substantially 
the capacity of the wetiands to absorb silt and result in increased silting of 
channel and harbor areas to the detriment of free navigation. It is therefore the ; 
public policy of the state, taking into account varying ®cological, economic, 
developmental, recreational, and aesthetic values, to preserve the wetlands and 
prevent their despoliation and destruction. 


Sudtitle 2. State Wetlands. 


§ 9-202.. License for dredging or filling. 


(a) Required. -—- A person may not dredge or fill on state wetlands, without a 
license. 

(hi Secretary to assiet board and prepare report. -— The Seeretary shall 
assist the board in determining whether to issue a license to dredga or filletate 
wetlands. The Secretary shall submit a report indicating whether the license 
should be granted and, if so, the terms, conditions, and ecnsideration required 
aficr consultation with any interested federal, state, and local unit, and after 
holding any hearing and taking any evidence the Secretary thinks advisable. 
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(c) Hearing, issuance; conditions. ~ After a hearing in the local subdivision 
affected, the Board shall decide if issuance of the license is in the best interest 
of the State, taking into account the varying ecological, economic, 
developmental, recreational, and aesthetic values each application presents. If 
the Board decides to issue the license, it shall be for consideration and on terms 
and conditions the Board determines. Every license shall be in writing. With 
respect to an application for a license to fill or construct a shore erosion control 
structure on State wetlands, the Board may issue the license without a hearing 
if the fill area is less than 300 feet in length parallel to the fast =n¢ and not 
more than 10 feet channelward of the mean high water line and if the report of 
the Secretary recormmends that the license be granted. 


(d) Breeptions The provisions of this. section do not apply to any 
Operation for: (1) dredging and filling being conducted as of July 1, 1970, as 
authorized under the terms of an appropriate permit or license ranted under 
the provisions of eXistings state and federal law; (2) dredging of seafood 
products by any ficensed operator, harvesting of seaweed, or Mosquite control 
and: abatement as approved by the Department. of Agriculture; or (3) 
improvement of wildlife habitat or agricultural drainage ditches as approved 
by an appropriate unit 

(e) Penalty for ciolition of section. - 


Any person who violates any provision 
of this section is 


“uilty of a misdemeanor, Upon conviction, the person is 
Subject toa fine nov exceeding $1,000 with costs imposed in the discretion of the 
court. 

Subtitle 3. Privete Wetlands. 


§ 9-301. Inventory; preparation of boundary maps; hearings 
on propused boundary map; order establishing 
bounds and rules and regulations. 


~ 

(ai Secretary te crentory private wethinds: preparation of maps. -- The 
Seeretary shail pooupt!y delineate the landward boundaries of any wetlands in 
the state. The landwar! boundaries of the wetlands shall be shown on suitable 
Maps or aerial pletoyraphs on a seale of one inch to 200 fect. The maps shali 
cover an entire poeuteal subdivision of the state as determined hy the 
Seeretary ; 

(bh) Secretary fo boll hearing in county of affected private wetlands, — The 
Sevretary shalt hold » public hearing in the county of the affected wetlands on 
completion of the boundary map required in subsection (a) and adoption of 
proposed rules and ceovulations provided in § 9-802. The Secretary shall pive 
notice of the hearmas hy registered or certified mai’ not less than 30 dz ys prior 
tu the hearing date, to each owner shown on tan records as an owner of land 
designated on the nour asa wetland The notice shali include the propesec rules 
and regulative: i Secretar, shall publish notice of the hearty at deat once 
nat mere thi of sad not fewer than ten days before the date of the 
henriy i a in eae? pablshed within and having: a yeneral eireulation in 
overs comity shore the wetlands are located 

ie) Order exfublishiog dundnde. rules anit regulations: neater af order. 
After cotstderius | cestiinensy at the heaucuye and any other pertinent fact, 
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considering the rights of every affected property owner, and the purposes of 
this subtitle, the Seeretary shall establish by order ‘he landward bounds of 
each wetland and the rules and regulations applicable .o it. A copy of the order, 
together with a copy of the map depicting the boundary lines, shall be filed 
among the land records in every county affected after final appeal has been 
completed. The Secretary shall give notice of the order to each owner of record 
of any land designated as wetlands by nailing a copy of the order to the owner 
by registered or certified mail. The Secretary shall also publish the order in a 
newspaper published within and having a general circulation in every county 
where the wetlands are located. 


§ 9-302. Rules and regulations governing dredging and filling. 


(a) Secretary to promulgate. — To promote the public safety, health, wel-” 
fare, wildlife, and marine fisheries, the Secretary may promulgate rules and 
regulations governing dredging, filling, removing, or otherwise altering or 
polluting private wetlands. The rules and regulations may vary as to specific 
tracts of wetlands because of the character of the wetlands. 

(b) Rules and requlations promulgated with advice and consent of Maryland 
Agricultural Commission — The rules and regulations shall be promulgated 
with the advice and consent of the Maryland Agricultural Conimission, and in 
consultation with any appropriate unit in the affected political su bdivision. 

(ec) Maryland Agricultural Commission to act upon proposed rules and 
regulations. — The Secretary shall transmit a copy of any proposed rules and 
regulations to the Maryland Agricultural Conmission. Within 60 days from 
the receipt of the copy, the Maryland Agricultural Commission shall inform 
the Secretary of its decision as to the acceptance or rejection of the rules and 
regulations. Failure to so inform the Secretary shall be considered apvroval of 
the rules and regulations by the commission. ‘ 


Ps 
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New Jersey 
N.J. Stat. Ann.,Title 13 Conservation and Development-- 
Parks and Roservations 
CHAPTER 1D. DEPARTMENT OF ENVIRONMENTAL 
PROTECTION [NEW] 
I. ORGANIZATION 
13::D-1. Reorganization of Department of Conservation and Economi: 


Development 


The Department of Conservation and Economic Development heretofore 
established as a principal department in the Executive Branch of the State 
Government is hereby reorganized, continued and designated as the Depart- 
ment of Euyirenmental Protection, and the office of Commissioner of Con- 
servation and Economic Development is hereby continued and designated as’ 
the office of the Comissioner ef Environmental Protection. 


13:10-9. Powers of departm=s* 

‘The departinent shall formulate comprehensive policies for the conserva- 
tion of the natnral resources of the State, the promotion of environmental 
protection and the prevention of pollution of the environment of the State. 
The department tall in addition to the powers and duties vested in it by 
this act or by any offer law have the power to: 

a. Conduct and supervise research programs for the purpose of determin- 
Ing the causes, effects and hazards to the environment and its ecology ; 


b. Conduct and supervise Statewide programs of education including the 
preparation and distribution of information relating to conservation, enviroa- 
mental protection and ecology ; 

ce. Require the registration of persons engaged in operations which may 
result in pollution of the environment and the filing of reports by them con- 
taining such information as the department may prescribe to be filed rela- 
tive to pollution of the environment, all in accordance with applicable codes, 
rules or regulations established by the depertment ; 

da. Enter and inspect any building or place for the purpose of investigating 
an actual or suspected source of pollution of the environment and ascer- 
taining compliance or uoneompliance with any code, rules and regulations 
of the department. Any information relating to seeret processes congverning 
methods of manufscture or production obtained in the course of such in- 
spection, investigation or determination, shall be kept confidential and shall 
not be admissibie in evi lence In any court or in any other proceeding except 
before the depactivent as herein defined. If samples are taken for analysis, 
a duplicate of the analytical report shall be furnished promptly to the person 
suspected of crusing pollution of the environment ; 

e. Receive ev initiate complaints of pollution of the environment, including 
thermal pollution, tell hearings In connection therewith and institute !ryal 
proceedings for the prevention of pollution of the environment and abatement 
of. nuisnnees in connection therewith and shall have the gutherity to seek 
and obtain injunetive relief and the recovery of fines and penalties in «um: 
mary procemdings in the Supertor Court; 

f. Prepare. administer and supervise Statewide, regional and Joeal pro- 
gtams of cutis: ction und ecvireanmental protection, giving due regard fur 
the cealogy of the vocivd areas of the Stute nud the relationstijp: thervot vo 
the environment i in connection therewith prepare and muke availible 
to appropriate agencies in the State technient Information concerning con- 
servation and cosicomnucntal protection, cooperate with the Commissioner 0? 
Health ia the preparation and distribution of environmental protection amd 
health bulietins for the purpose of educating the public, amd cooperate with 
the Commissioner of Health in the preparation ot a prograwin of environmental 
protertion . 
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R Encow oo. treet and uid in coordinating State, regional and local plans 
and programs .oicerning conservation and environmental protection in ac- 
cordance with a sified Statestde plan which shall be formulated, approved 
and supervised &; the department. In. reviewing such plans and programs 
and in determining conditions under which such plans may be approved, the 
department shall give due consideration to the development of a compre- 
hensive ecological and cavironmental plan in order to be assured insofar as 
fe practicable that all proposed plans and programs shall conform to rea- 
sonabl; « templated conservation and en*ironmental protection plans for the 
State and the varied areas thereof; 

bh. Administer or supervise programs of conservation and environmental 
Protection, prescribe the minimum qualifications of a) persons engaged in 
Official environmental protection we:k, and eucourage and aid in coordinat- 
ing local environmental protection services; 

{. Establish and maintain adequate bacteriologienl, radiological auu chem- 
{cal luboratories with such expért agsistaace and suct: facilities as-ure neces- 
Sary for routine exuminations and: .nalyses, and for original investigations 
And research in matters affecting the environment and ecology: 


J. Administer or supervise a program of industrial planning for environ. 
mental protection; encourage industrial plants in the State to undertake en. 
vironmental and ecological cugineering programs, and cooperate with the 
State Departments of Health and Labor and Industry in formulating rules 
and regulations concerning industrial sanitary conditions: 

k. Supervise sanitary engineering facilities aud projects within the State, 
authority for which is now or may hereafrer be vested by law in the depart- 


ment, and shall, in the exercise of such supervision, make and enforce rules . 


acd regulations concerning plans und specifications, or cither, for the con. | 
struction, improvement, alteration or operation of all public water supplies, ! 


all public bathing places, land fill operations and of Sewerage systems and 
disposal plants for treatmem of sewage, wastes and other deleterious matter. 
liquid, solid or gaseous, require all such plans or specifications, or either, to 
be first approved by it before any work thereunder shall be commenced, in- 
spect «.. such projects during the progress thereof and enforce comp!) ince 
with such approved plans and specifications: 

l. Undertake programs of research and development for the purpose of 
deterinining the most efficient, sanitary und economical ways of collecting, 
disposing or utilizing of solid waste ; 

m. Construct and operate, on an experimental basis, incinerators or other 
facilities for the disposal of solid waste, provide the various municipalities 
and counties of thia State, the Public Utilities Commission, and the Division 
of Local Kinane Government Services In the Department of Community Af. 
fairs with statistical data on costs aud methods of solid waste collection, dis- 
posal and utilization ; i 


n. Enforce the State air pollution, water pollution, conse rvution, environ. 
Mentul protection, waste sad refuse disposal laws, rules and regulation ; 


o. Aequice by purchase, grant, contract or condemnation, titic to real 
Property, foe the purpose of demonstrating new methods and techniques for 
the collection of disposal of solid wiete: 

p. Purchase, operate sad maintain, pursuant to the provisions of this act, 
any facility, site, luboratory, equipment or machinery necessary to the per- 
formance of its duties pursuant to this wet: 

q. Contract with any other public ageney or corporation incorporated ut- 
der the laws of this or any other state for (he performance of any fenction 
tuniler thin aet: 


fr With the approval of the Governor, cooperate with, apply for, reccive 
amt oxpomd finds from, the Federal Government, the State Government, or 
any county or teanicipet geverument ar from uny public or privute sources 
for uty of the objerta of thiv act, 

® Mahe annual sod sach other report« ay it taay deem proper te the Gov- 
erner and the Legislature es alnatins © demonstrations comiveted during 
each cnletelar year: 
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t. Keep complete and aecivate minutes of all hearings held before the 
Commissioner or any member of the department pursuant to the provisions 
of this act. All such tainutes shall be retained in a permanent record, and 
shall be available for public inspection at all times dering the offiec hours 
of the departnient : 

u. Require any person subject to a lawful order of the department which 


provides for a pe riod of time during which sueh person subject to the order 


is permitted to correct it violation to post a performance bond or othe: se- 


curity hothe de “pr wtment in such, for and amount as shall be detern:ined 


by the dep art ment Such bond need hot he f for the full amount of the esti- 


mitted cost ‘to corre et the viol! ation but may te in such amount as § will Tend 


to insure Kood faith compliance with s irder, The department shall not 
ras rontenicemerias! sohleimmasasinbiier ' 


ire such ee ‘bond security from : any y public B body, ageacy or authority. 
In the \ to meet the schedule preseribed by the de department, 


carmen Shall find that. the” f 


sienna lite lbh abincaicieene beamed 
good cHuse “show nhoin whie he: the dey partment Shall ierniine wha ammount 
dates ss ths Lic eh eRe Na debe he 

of said bond or seet rity, “if wny, is a reasonable forfeiture under the cireunt- 
stances. Any” fenvount sO forfeit. ‘ited shi all be paid to the general “State fund. 


13:1D-10. Divislon of Economic Development; Economic Development Coun- 
-¢€ cll; New Jersey Area Redevelopment Authority; Department of 
i Institution and Agencles; Veterans’ Services Council ze 


a. The Division of Economic Development, together with all of its func- 
tions, powers and duties, is continued, transferred and constituted the Di- 
vision of Economic Development in the Department of Labor and Industry. 

‘The Economic Development Council, tugether with all of its functions, pow- 
ers and duties, is continued, transferred and constituted the Economic De- 
velopment Council in the Department of Labor and Industry. This act 
shall not affect the terms of office of the present members of the council. 
The members of the council shall continue to be appointed as provided by 
existing law. 

b. The New Jersey Area Redevelopment Authority, established pursuant to 
the laws of 1962, chapter 204, as amended and supplemented (C. 13:1B-15.13 
et seq.), together with all of its functions, powers and duties, is continued and 
transferred to the Depactment of Labor and Industry. This ..: shall not 
affect the terms of office of the present members of the authority. The 
members of the authority shall continue ta be appointed as provided by ex- 
isting law, except that the Commissioner of Banking shall serve as an ex- 
off.cio member of ths authority in the plece and stead of the Commissioner 
of Banking ard fusurance as heretofore. 

e The functions, powers and duties of the Division of Veterans Services 
in the Departmeut of Conservation and Economie Development are trans- 
ferred to am! shall be exercised and performed by the Department of Insti- 
tutions and Agencies through an appropriate organizational unit to be es- 
tablished »y the Commissioner of Institutions and Ageacies with the ap- 
proval of the State Board of Control. ‘The term of office of the Director of 
the Division of Veterans Services sha!! expire on the effective dete of this 
art. 

The Veterans’ Services Conneil, together with all its functions, powers and 
daties, is continued sand constituted the Veterans’ Services Council in the 
Department of Institutions and Agencies. This act shall not affect the terms 
of office of the present members of the council, The members of the coun- 
elt shall continue to be appointed as provided hy existing law. 


It. CONSTRUCTION PERMITS 


13:10-29. Definitions 


For the purposes of this act, unless the context clearly requires a different 
meaning, the following terms shall have the following meanings: 

a. “Commissioner” means the State Commissioner of Environmental Pro- 
tection. : 

b. “Construction permit” means and shall include: 

1. Approval of plans for the development of any waterfront upon any tidal 
waterway pursuant to B.S. 12:5-3. 

2. A permit for a regulated activity pursuant to “The Wetlands Act oi 
1970,” P.L.1970, ¢. 272 (C. 13:0A-1 et seq.). 

3. A permit issued pursuant to the “Coastal Area Facility Review act,” 
P.L.1973, ¢. 185 (C. 13:19-1 et seq.). 

4. Approval of a structure within the natural and ordinary high-water 
mark of any stream pursuant to R.S. 38:1-26, 

5S. Approval of plans und specifications for the construction changes, 
improvements, extensions or alterations to any sewer system pursuant to 
R.S, 58:11-10. : 

“Construction permit’ shall not, however, include any approval of or 
permit for an electric generating facility or for a petroleum processing or 
Storaxe facility, including a liquefied natural gas facility, with a storage 
capacity of over 50,000 barrels. 

ec. “Department” means the Department of Environmental Protection. 
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13:1D-30. Appileation for construction permits; review; request for addi- 
tlonal information 


The department shidi promptly review all applicutions for constr tion 
permits. The department Shall within ZO working days following the filing 
of an application for u construction permit, except a permit issued pursuant 


to the Coastal Area Pacility Review Act, P.L.1973, ¢. 185 (C. 13:19-1 et seq). 
request that the applicant submit additional information to assist it in its 
review if it deems chat such information is necessary. In the event that 
such information is requested, the application will be construed to be com 
plete when the additional information is received by the department. 


13:10-31. Application for constructlon permit; approval, conditioning or dis- 
approval; time period 

The department shall approve, condition or disapprove an application for : 
construction permit within 90 days following the date that the application is 
complete, except that this time period may be extended for a 30-day period 
by the mutual consent of the applicant and the department, provided that 
the department request the applicant for such an extension at least 10 days 
prior to the expiration date for the approval, conditioning or disapproval of 
such an application 


13:10-32. Failure to take actlon within time period; application deemed ap- 
proved 


In the event that the department fails to take action on an application for 
a construction permit within the 90-day period specified herein, then the ap- 
plication shall be deemed to have been approved; provided, however, that the 
time periods specified in section 12 of P.L.1973, ¢. 185 (C. 13:19-12) shall 
apply to applications for construction permits pursuant to the Coastal Area 
Facility Review Act, P.U.1973, ¢. 185 (C. 13:19-1 et seq.). 


13:1D-33. Rules and regulations; fees; environmental services fund 


The commissioner sha'l adopt, amend and repeal rules and regulations to 
puplement the provisious of this act. The commissioner shall in accordance 
with a fee schedule adupted as a rule or regulation establish and charge . 
reasonable fees for the filing and review of any application for a con- 
struction permit. The fees imposed hereunder, except as may otherwise be 
provided by Liaw, shill be deposited in u fund to be known as the “Environmen- 
tal Services Fund,” kept separate and npart from all other State receipts and 
appropriated only ts provided herein, There shal) be uppropriated annually 
to the department revenue from such fund sufficient to defray io full the 


costs incurred in the processing and review of applications for construction 
permits. 


13:10-34. Monthly bulletin 


The commissioner shall publicly distribute, ut least monthly, a bulletin, i 
listing the peuding spplications for construction permits and the status of 
the review of those applications, Including decisions thereon. | 
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CHAPTER !H. STATE AID TO LOCAL ENVIRON- 
MENTAL AGENCIES [NEW] 


13:1H-1. Short title 
. This act shall be known and may be cited as the “Environmental Aid Act.” 


§3:1H-3. Purposes tor grant 


State ald may be granted by the department to a local environmental 
agency for any purpose that tbe agency is authorized to perform by law and 
for the preparation of an environ vental index. 


CHAPTER 9A. COASTAL WETLANDS [NEw] 


13:9A-1. Legislative intent; inventory and mapping of tidal wetiands; filing 
In office of county recording officer 

a. The Legislature hereby finds and declares that one of the most vital 
and productive areas of our natural world is the so-called “estuarine zone,” 
that area between the sea and the land; that this areca protects the land — 
from the force of the sea, moderates our weather, provides a home for water 
fowl and for % of all our fish and shellfish, and assists in absorbing sewage 
discharge by the rivers of the land; and that in order to promote the public 
safety, health and welfare, and to protect public and private property, wild- | 
life «a marine fisheries and the natural cnvironment, it Js necessary to pre- | 
serve the czological balance of this area and prevent its further deterioration | 
and destruction by regulating the dredging, filling, removing or otherwise | 
wltering or polluting thereof, all to the extent and in the manner provided 
herein. : 


b. The Commissioner of Environmental Protection shall, within 2 years of 
the effective date of this act, make an laventory and maps of ull tidal wet- 
lauds within the State. The boundarics of such wetlands shall generally de- 
fine the ureas that are at or below high water and shall be shown on suitable 
maps, which may be reproductions or acrial photographs. Each such map shall 
he filed in the office of the county recording officer of the county or countics 
in which the wetlands indicated thereon are located. Each wetland map shall | 
bear a certificate of the commissioner to the cffect that it is made and filed | 
pursuant to this act. To be entitled to filing no wetlands map necd meet the 
requirements of R.S. 47:1-6. 


13:9A-2. Authority of commissioner to adopt, modify or repeal orders regulat- 
‘ Ing, altering or polluting cvastal wetlands; coastal wetlands de- 
fined 


‘The Commissioner may from time to time, for the purpose of promoting the 
public safoty, health and welfare, and protecting public and private property, 
wildlife and marine fisheries, adopt, ainend, modify or repeal orders regulat- 
ing, restricting or prohibiting dredging, filling, removing or otherwise altering. 
or polluting, coastal wetlands. For the purposes of this act the term — 
“coastul wetlands” shull mean any bank, marsh, swamp, meadow. flat or other 

w land subject to tid:! action in the State of New Jersey along the Dela- 
ware bay and Delaware river, Raritan bay, Barnegat bay, Sandy Hook bay, 
Shrowsbury river including Navesink river, Shark eiver, and the constai In- 
land waterways extending southerly from Manasquan Inlet to Cape May 
Harbor, or at any Inlet, estuary or tributary waterwny or any thereof, fa- 
cluding those areas now or formerly connected to tidal waters whose surface 
fs at or below an elevation of 1 foot above local extreme high water, and upon 
which may grow or is capable of growing some, but not necessarily all, of 
the following: Salt meadow grass (Spartine patcens), spike grass (Distichlis 
spicata), black grass (Juncus gerard), sultmarsh grasa (Spartina alternifiora), 
saltworts (Salicornia Europaea, and Salicornin bigelovil), Sea Lavendar 
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(Limonium carolinianum), saltmarsh bulrushes (Scirpus robustus and Scirpus 
paludosus var. atlanticus), sand spurrey (Spergularia marina), switch grass 
(Panicum virgatum), tall cordgrass (Spartina pectinata), hightide bush (Iva 
frutescens var. oruria), cattails (Typha angustifolia, and Typha latifolia), 
spike rush (Eleocharis rostellata), chairmaker’s rush (Scirpus americana), 
bent grass (Agrostis palustris), and sweet grass (Hierochloe odorata). The 
term “coastal wetlands" shall not include any land or real property subject 
to the jurisdiction of the Hackensack Meadowlands Devclopment Comumisston 
Pursuant to the provisions of P.L.1968, chapter 404, sections 1 through 84 
(C. 13:17-1 through C. 13:17-8&6). 


13:9A-3. Public hearing; notice to owner; recordation of orders 
The commissioner shali, before adopting, amending, modifying or repealing 
any such order, bold aw public hearing thereon in the county ino which the 
coastal wethinds to be affected are located, giving notice thereof to each owner 
having a recorded interest in such wethiunds by mail ut least 21 days prior 
therere addressed vo his address as shown in the municipal tax office records 
and by publication thereof at least twice in cach of the 3 weeks next preeed- 
ing the date of such hearing in a newspaper of gencral circulation in the 
municipality or municipalities in which such coastal wetlands are located. 
Upon the adoption of any such order or any order amending, modifying ov 
repealing the same, the commissioner shall cause a copy thereof, together 
with » phin of the lands affected, including reference to the filed wetlands map 
or maps on which the same are shown and a list of the owners of record of 
such lands, to be recorded in the office of the county clerk or register of deeds, 
where it shall be indexed and filed as a judgment, and shall mail a copy of 
such order and plan to each owner of record of such lands affected thereby. 


13:9A-4. Regulated activity; necessity of permit to conduct; application; de- 
termination of Issuance 


a. For purposes of this section “regulated activity” includes but is not 
limited to draining, dredging, excavation or removal of soil, mud, sand, 
Kravel, aggregate of any kind or depositing or dumping therein any rubbish 
or similar material or discharging therein liquid wastes, either directly or 
otherwise, and the erection of structures, drivings of pilings, or placing of | 
obstructions, whether or not changing the tidal cbb and flow. “Regulated 
activity” shall not include continuance of commercial production of salt hay or 
other agricultural crops or activities conducted under section 7 of this act.! 

Db. No regulated activity shali be conducred upon any wetland without a 
permit. 

ec. ANy person preposirg to conduct ar cause to be conducted a regulated 
activity upon any wetlanl shall file an application for a permit with the 
commissioner, in-such form and with such inforniation as the commissioner 
may prescribe. Such application shall include a detailed description of the 
proposed work and a map showing the ares of wetland dircetly uffected, with 
the location of the proposed work thereon, together with the names of the 
owners of record of adjacent land and known claimants of rights in or adja- 
cent to the wetland of whom the applicant has notice. All applications, with 

‘any maps and documents relating thereto, shall be open for inspection at the 
office of the Department of Environinental Protection. 

d. Jn granting, denying or Mmiting any periait the commissioner shall con- 
sider the effect of the pruposed work with reference to the public health and 
welfare, marine fisherics, shell fisheries, wildlife, the protection of life and 
property from flood, hurcvicane and other natural disasters, and the public 

policy set forth in section 1. a. of this act.2 
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213:9A~ - Jurisdiction of violations 


The Saperior Cunrt shall have jurisdiction to restrain violations of orders 
issued pursuant to this act, : 


43:9A-6. Complaint by landowner affected by order; recordation of finding 


* Any person having a recorded interest in land affected by any such order or 
permit, may, within 90 days after receiving notice thercof, file a complaint 
in the Superior Court to determine whether such order or permit so restricts 
or otherwise affects the use of his Property as to deprive him of the practical 
use thereof and is therefore an unreasonable exercise of the police power 
because the order or permit constitutes the equivalent of a taking without 
compensation. If the court finds the order or permit to be an unreasonable ex- 
ercise of the police power, the court shall enter a finding that such order or 
permit shall not apply to the land of the plaintiff; provided, however, that 
such finding shall not affect any other land than that of the plaintiff. Any 
party to the suit may cause a copy of such finding to be recorded forthwith 
in the office of the county clerk or register of deeds, where it shall be in- 
dexcd and filed as a judgment. 

The method provided in this section for the determination of the issue shall 
be exclusive, and such {issue shall not be determined in any other proceeding. 


13:9A-7. Application of act on powers and duties of certain state departments 
or agencies 


No action by the commissioner under this act shall prohibit, restrict or 
impair the exercise or performance of the powers und duties conferred or im- 
posed by law on the State Department of Environmental Protection, the Na- 
tural Resource Council and the State Mosquito Control Commission in said 
Department, the State Department of Health, or any mosquito contro! or other 
Project or activity operating under or authorized by the provisions of chapter 
9 of Title 26 of the Revised Statutes.1 


13:9A-8. Application of act to riparian lands 

Nothing in this act or any permit issued hereunder shall affect the rights 
of the State in, or the obligations of a riparian owner with respect to, 
riparian lands. 


13:9A-9. Violations; penalties 

’ Any person who violates any order by the commissioner, or violates any 
of the provisions of this act, shnll be liable to the State for the cost of res- 
toration of the affected wetland to its condition prior to such violation fn- 
sofar as that fs possible, and shall be punished by a fine of not more than 
$1,000.00, to be collected in accordance with the provisions of the Penalty En- 
forcement Law (N.J.S. 24:58-1 et seq.). 


13:9A-10. Short title 
This vet may be cited us “The Wetlands Act of Wt! 


ed 
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CHAPTER (7. HACKENSACK MEADOWLAND RECLAMATION 
AND DEVELOPMENT [NEW] 


ARTICLE 1. PURPOSE, SHORT TITLE, DEFINITIONS 


A HACKENSACK MEADOWLAND RECLAMATION AND 
DEVELOPMENT ACT 


13:17-1. Dectaration of purpose 


“Tt is hereby declared that there are approximately 21,000 acres of salt 
water swamps, meadows and marshes which are commonly known as 
meadowlands, in the lower Hackensack river basin; that extensive portions 
of this area have so far resisted comprchensive development because of their 
low elevation, exposure to tidal waters, unfavorable soil composition, 
and, in some instances, their distribution among many municipalities; 
that this land acreage is a land resource of incalculable opportunity for 
new jobs, homes and recreational sites, which may he lost to the State 
through piecemeal reclamation and unplanned development; that much 
of this acreage may be subject to redevelopment under section 3, Article 
VIII, of the State Constitution; that the orderly, comprehensive dcvelop- 
ment of these areas, due to their strategic location in the heart of a vast 
metropolitan area with urgent needs for more space for industrial, com- 
mercial, residential, and publie recreational and other uses, can no longer 
be deferred; that insofar as meadowlands are State-owned lands they 
are an asset of the fund for the support of free public schools whose in- 
tegrity may not be impaired; that while the Statc, In the name of the 
people, has an obligation to assert its interests in meadowlands that are 
clearly State-owned, it has an equal obligation to establish a framework 
within which private owners may assert their interests and take title to 
meadowlinds that are privately-owned; that these areas need special pro- 
tection from air and water pollution and special arrangements for the 
provision of facilities for the disposal of solid waste; that the necessity to 
consider the ecological factors constituting the environment of the meadow- 
lands and the need to preserve the delicate balance of nature must he 
recognized to avoid any artificially imposed development that would ad- 
versely affect not only this area but the entire State; that it is the purpose 
of this act to meet the aforementioned needs and accomplish the afore- 
mentioned objectives by providing for a commission transcending municipal 
boundaries and a committee representing municipal interests which will 
act in concert to reclaim, plan, develop and redevelop the Hackensack 
meadowiands; and to safeguard fully the interests of the fund for the 
support of free public schools, all to the extent and manner provided hervin. 
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CHAPTER 18. PINELANDS ENVIRONMENTAL 
COUNCIL (NEW] 


13:18-1. Creation 


The Pinelands Environmental Council is hereby created as an agency of 
the State of New Jersey. For the purpose of complying with the provisions 
of Article V, Section IV, paragraph 1 of the New Jersey Constitution, the : 
Pinelands Environmental Council is hereby allocated within the Depactment 
of Environmental Protection, but, notwithstanding. said allocation, the coun- | 


cil shall be independent of any supervision or control -by the department or 
by the commissioner thereof. 


13:18-2. Purpose 


The purpose of the council shall be the protection of the water resources 
and other natural assets of the Pinelands regien from misuse and pollution; 
the conservation of the scientific, educational, scenic, water resources and 
recreational valucs of the region, the encouragement of the cuntinuation and 
development of compatible land uses in order to improve the over-all enr- 


vironmental and ceononic position of the area; and the preservation and 
promotion of the agricultural compiex of the Pinelands region. 


13:18-3. Development of coordinative comprehensive plan 


In carrying out its purposes, the council shall provide the leadership in 
developing a coordinative, comprehensive plan incorporating the best think- 
ing of Federal, State and local government and private plans. It shall en- 
courage and assist public and private agencies and persons to undertake 
projects und activities in accordance with the coordinative, comprehensive 
plan. 


13:18—4. Members; appointment; commissioner; terms of office; expenses 

a. The council shall consist of 15 members composed as follows: one mem- 
ber of the board of chosen freeholders of the county of Burlington appointed 
by the director of said board; one member of the board of chosen freeholders 
of the county of Ocean appointed by the director of said board; three mayors, 
or masors’ representatives from communities within the Pinelands region to 
be appointed by the board of chosen freeholders of Burlington county, and 
three mayors, or mayors’ representatives from communities within the Pine- 
Minds region to be appointed by the board of chosen freeholders of Ocean 
county; one citizen conservaticalst and one citizen sportsman who are resi- 
dents of Burlington county and one citizen conservationist and one citizen 
sportsman who are residents of Ocean county to be appointed by the respec- 
tlve boards of chosen freeholders; one cranberry grower to be appointed by 
the American Cranberry Growers Association; one blueberry grower to be 
appointed by the cvoperative representing the greatest number of blue- 
berry growers within the region; and the Commissioner of Environmental 
Protection, or bis representative. 

b. The Commissioner of Environmental Protection or his representative 
shall serve during hia term of office us such commissioner. The appointed 
members of the councli shall serve for terms of 3 years commencing on June 
1 and expiring on “iay 31 except that of the members first appointed the 
boards of chusen freeholders of Burlington and Ocean county shall by mu- 
tual agreement designate four to he appol. ted for terms of 1 year, five to be 
appointed for terms of 2 years, and five to be appointed for terns of 3 years. 

¢c. Members shall receive no compensation for their services but shall be 
entitled to be reitubursed fur expenses actually and necessarily incurred by 
thei in the performance of their duties, within the limits of any appropria- 
tion therefor. 
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13:18-5. Organization; meetings; voting; promulgation of, rules and ragu- 
lations; certification of minutes é 

a. The council shall annually elect a chairman, vice-chairman, and sec- 

retary from its membership, who shall not be either freeholders or officials 

of the State of New Jersey. 

b. The council shall meet no less than three times a sear on dates to be 
determined by it. Meetings of the council may be called by the chairman of 
the council or upon the request of a majority of the members of the council 
as often as may be needed to carry out its duties, meetings shall be held 
within or close to the Pinelands region, and the offices of the ce ncil shall 
be located within the Pinelands region, 

ec. Each member of the council shall be entitled to one vote on all matters 
which may come before the council, and no action may be taken by the coun- 
cil on any matter affecting land or property within the region unless a ma- 
jority of all the members shall approve the action, 


dad. The council may make rules and regulations relating to the exercise 
of its functions, powers and duties. 

e. ‘Three certified true copies of the minutes of every meeting of the coun- 
cil shall be forrhwith delivered, by and under the certification of the secre- 
tary thereof, to the Governor. 


13:18-6. Boundaries of region 

The Pinelands region shall consist of the following: 

In Ocean Conutys: Al of Little Reg Harbor, Eagleswood, Stafford, Union, 
Ocern end Lacey Townships located westwardly of the Garden State Park- 
way, ali of Manchester Township lying within the Lebanon State Forest, and 
all additional porticns of Manchester Township lying southwardly of the 
line of the right of way of the Toms River branch of the Penn Central Rril- 
road running westwardly from its junction with the Berkeley Township lire |. 
to the Fort Dix Military Reservation boundary, and thence westwardly aiorg 
the southern boundary of the military reservation to the Lebanon State Forest. 

In Burlington County: All of Washington and Bass River Townships, all of 
Medford, Shauiong and Tabernacle Townships lying within the Wharton 
State Forest, and all of Pemberton Township lying within the Lebanon State 
Forest. Also included would be all of Woodland Township except for that 
portion lying westwardly of a straight line running northwardly from the ,; 
intersection of the Woodland-Tabernacle Township line and Burlington County 
Route 532 to the center of the Four Mile Circle. 


This act shall not be construed to apply to lands owned by the State of 
New Jersey 


13:18-7. Powers 

The council shall have the following powers: 

a. To ndopt and use a corporate seal; toe sue and be sued; to execute 
contracts and other instruments; te acquire, hold and dispose of renal or per- 
sonal property: to appoint and remove officers, ageuts and employees and 
determine their qualifications, duties and compensation; and te retain or 
employ counsel, private consultants, and independent contractors. 

b. To provide assistance and encouragement for sound, coordinated plan- 
ning and land use control theroughont the Pinelands region to carry out the 
purposes of the council, to maintain liaison with any local, county, regional, 
Stute or Federal ogencies having jurisdiction within the region and to give 
advice, guidance and direction to public and private agencies operating with- 
in the region and to encourage and assist compliance with the coordinative, 
comprehensive plan, including environmental cousiderations, to be adupted 
by the council under section 8 of this act.! 
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c. Tv solicit, receive, hold, invest and administer appropriations, gifts and 
donations of any kind from any source. 

d. To conduct such investigations, studies und hearings as it considers rea- 
sonably necessary for the discharge of its duties and responsibilities under 
this act. 

e. To make recommendations to the Governor and the Legislature of the 
State of New Jersey. 

f. To prepare. pubtish and disseminate Information or reports concerning 
problems, needs and resources of the Pinelands region. 

g. To do such other things, Incidental to the express powers granted to it 
by this act, as may he necessary or proper for the effective performance of its 
functions, 


13:18-8. . Development of coordinated comprehensive plan for scenic, historic, 
recreational and natural resources, and commercial and residen- 
tial use 


The council shall provide the leadership in developing a coordinated, com- 
prehensive plan for the preservation, enhancement and development of the 
scenic, historic, recreational and natural resources of the Pinclands region 
and for the encouragement of compatible development of the commercial, 
industrial, agricultural, residential and other resources of the region. 


13:18-9. Contents of plan 


a. In order to promote coordination and continuity of planning by all par- 
ties within the region and to avoid when possible uncertainty or delay in the 
effectuation of public and private projects within the region, the comprehen- 
sive plan shall provide for the establishment of areas recommended primarily 
for scenic, historic, scientific, recreational, commercial, industrial, agricul- 
tural, residential or other use or for a combination of such uses. 

b. Such plan may include recommendations for public or private projects 
of major benefit to the region. 

.c. Such plan may include recommendations fe~ the establishment by the 

propriate units of government of zoning and oiher land use and environ- 
mental control measures, and for the heightening of public awareness and 
acceptance of such measures. 


13:18-10. Plan; formulation In consultation and cooperation with affected 
agencles and persons; hearings; time of adoption 


a. The council shall formulate such coordinative, comprehensive plan in 
consultation and cooperation with affected public and private agencics anil 
persons, including particularly representatives of units of local government. 
The council may invite any unit of local government within the Pinclands 
region to submit to the council a recommended plan or portion thereof for 
the area within the jurisdiction of such local government, and muy invite any 
other public agency tu submit to the council a plan or recommendations con- 
cerning matters within the jurisdiction of such agency. The council shall 
advise and consult with such local government or public agency concerning 
such plan or recommendations. 

b. The council may appoint subcommittees, advisory committecs or citizen's 
committees for consideration of particular aspects or portions of the plan. 

c. The counci! shall hold public hearings before the adoption of the plan 
or any part or substantial revision thercof. 

d. In order to allow adequate time for full participation In the prepare 
tion of the plan, the plan or any part thereof shall not be adopted untit at 
least 1 year after the cffective dute of this act. 
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CHAPTER 19. [COASTAL AREA FACILITY REVIEW ACT] (NEW) 


13:19-1. Short titie 


This act shall be known and may be cited as the “Coastal Area Facility te- 
view Act.” t 


13:19-2. Legislative findings 


The Legislature finds «nd declares that New Jersey's bays, harbors, sounds, 
wetlands, inlets, the tidal portions of fresh, saline or purtially suline streams 
and tributaries and their adjoining upland fastland drainage area nets, chan- 
nels, estuaries, barrier benches, near shore waters and intertidal areas to- 
gether constitute an exceptional, unique, irreplaceable and delicately bai 
anced physical, chemical and biologically acting and interacting natural en- 
vironmental resource culled the coastal area, that certain portions of the coust- 
al urea are now suffering serious adverse environmental effects resulting from 
existing facility activity impacts that would preclude or teud to preclude 
those multiple uses which support diversity and are in the best long-term, 
social, economic, nesthetic and recreational interests of all peuple of the State; 
and thac, therefore, it is in the interest of the people of the State that all 
of the coastal area should be dedicated to those kinds of land uses which 
promote the public health, safety and welfare, protect public and private 
property, and ace reasouably consistent and compatible with the natural laws 
governing the physical. chemical and biological environment of the coustal 
area. 

It is further declired that the coastal area and the State will suffer con- 
tinting and ever accelerating serious adverse economic, social and aesthetic 


Cffects unless the state assists, in accordance with the provisions of this act. 
in the assessment of impacts, stemming from the future location and kinds 
Of facilities witha the coastal area, on the delicately tualaneed environment 
of that area, 

The Legislative further recognizes the legitimate cconemie aspirations of 
the inhabitants of the coastal area and wishes to cnueourage the development 
of compatible Lind ses in order to itnprove the overall economic position of 
the inhabitants of tot aren within the framework of a comprehensive en- | 
vironmental design strategy which preserves the most ecologically sensitive | 
aml fragile aren from inappropriate development and provides adequate en- 
vironmental safecuards for the construction of any facilities in the coastal 
area. 


13:19-3. Definitions 


For the purposes of this act, unless the context clearly requires a differ 
ent meaning, the followity words shall have the following meanings: 
a. “Commissioner” means the State Commissioner of Environmental Pro- 
tection. } 
b. “Department” meaus the State Department of Environmental Pro- 
tection. 
e “Eacility” includes any of the facilities designed or utilized fer the fol- 
lowing purposes: 
(1) Eleetric power generation— 
Oil, gas, or coul fired or any combination thereof, 
Nuclear facilities 
(2) Food and food dyproducts—- 
Reer, whiskey and wine production 
Fish processing, including the production of fish meal wud fist oil 
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Shaughtecing, blanching, cooking, curing, and pickling of meats ana 
poultry, 

Trimming, culling, juicing, and blanching of fruits and vegetables. 

Avimal matter rendering plants. 

Operations directly related to the production of leather or furs such 
as, but not limited to, umhulring, soaking, deliming, baiting, and tanning. 

Curing and pickling of fruits and vegetables. : 

Pasteurization, homogenization, condensation, und evaporation of milk 
and cream to produce cheeses, sour milk, and related products, 

Coffee bean and cocoa beau roasting. 

(3) Incineration wastes— 

Municipal wastes (larger than or equal to 50 tons per day). 

Automobile body (20 automobiles per hour or larger). 

(4) Paper production— 

Pulp mills. 

Paper mills. 

Paperboard mills. 

Building paper mills. 

Building board mills. 

(5) Public facilities and housing— 

Sanitary landfills. 

Waste treatment plants (sanitary sewage). 

Road, airport, or highway construction. 

New housing developments of 25 or more dwelling units or equivalent. 

Expansion of existing developments by the addition of 25 or more 
dwelling units or equivalent. 

(6) Agri-cheimnical production— 

Pestivides manufacture and formulation operations or either thereof. 

Superphosphate animal feed supplement manufacture. 


Production of normal superphosphate. 

Production of triple superphosphate. 

Production of diamimonium phosphate. 

(7) Inorganic acids and salts manufacture— 

Hydroflnorie acid and cominon salts. 

Hydrochloric acid and common salts. 

Nitric acid and common salts, 

Sulfarie acid and common salts. 

Phosphoric acid and common salts. 

Chromic acid, including chromate and dichromate salts. 

(8) Mineral products— ' 

Asphalt batching and roofing operations Including the preparation of 
bituminous concrete and concrete. 

Cement production, including Portland, natural, masonry, and pozzolun 
cements. 

Coal cleaning. 

Clay, clay mining, and fly-ash sintering. 

Calcium carbide production. 

Stone, rock, gravel, and sand quarrying and processing. 

Frit und glass production. 

Fibergluss production. 

Slug, rock and glass wool production (mineral wool). 

Lime production, including quarrying. 

Gypsum production, including quarrying. 

Perlite manufacturing, including quarrying. 

Asbestos fiber production. 

(9) Chemical processes— 

Ammonia manufacture. 

Chlorine manufacture. 

Caustic soda production. 

Curbon black and charcont production, Including channel, furnace, anc 
thermal processes. 

Varnish, paint, lacquer, enamel, organic solvent, and Inorganic or , 
organic pigment manufacturing or foriniubating, i 


N.d. 
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Synthetic cexius or plasties manufacture including, bat not timate 
to, alkyd resins, polyethylene, fluorocarbons, polypropytene, and poly 
vinylehloride. 

Sodium carbonate manufacture. 

Synthetic fibers production including, but not limited to, semisynthetic- 
such as viscose, rayon, and neetate, and true synthetics such as, but not 
limited to, nylon, orlon, and dacron, and the dyeing of these semi and 
true synthetics. 

Synthetic rubber manufacture, including but not limited to, butadien: 
und styrene copolymers, and the reclamation of synthetic pr natural rub: 
bers. 

The production of high and low explosives such as, but not limiter: 
to, TNT and nitroceliilose. 

Soup and detergent manufacturing, including but not limited to, thos 
synthetic detergents prepared from fatty alcohuls or linear alkylate. 

Elemental sulfur recovery plants not on the premises where petroleuni 
refining occurs. 

Used meior or otier off or relited petroleum product redamation op- 
erations. 

Petroleum refining, including but not limited to, distillation, ercking 
reforming, treating, blending, polymerizution, isomerization, alkylation 
and elemental sulfur recovery operations. 

Organic dye and dye intermedinte manufacturing, 

Hydrogen evanicde or cyanide salts manufneture or use. 

Glue tnanufacturing operations 

Manufacturing. fabricating, or processing medicinal and pharmaceuti 
cal products including the grading, grinding, or milling of botanicals, 

(10) Storage— 


Bulk storage, handling, and trarsfer facilities for erude oil, gas and 
finished petrolenm products not on the premises where petroleum re- 
fining oceurs 

Bulk storage, handling, transfer and inanufacturing facilities of gas 
manufactured from inorganic aod organic materials ineluding coal gax, 
coke oven gas, water gas, producer, und oi! guses 

(11) Metallurgical processes 

Production of aluminum oxide and aluminum metal and all conunon 
alloys, such as those with copper, magnesium, and silicon. 

Production of titanium metal, salts, and oxides. 

Metallurgical coke, petroleum coke, and Lyproduct coke manufacturing. 

Copper, lead, zinc, wid magnesium sineliing and proc: ssing. 

Ferroalloys manufacture such as, but not limited to, those combined 
with silicon, calcium, manganese and chrome. 

Integrated steel and tron mill operations including, but not limited to, 
open hearth, basic oxyzen, electric furnace, sinter plant, and rolling, 
drawing, and extruding operations. 

Melting, smelting, refining, und alloying of scrap or other substances 
to produce brass und bronze Ingots. 

Gray iron foundry operations. 

Steel foundry operations. 

Beryllium jsuctal or ailoy production, including rolling, drawing und 
extruding operations. 

Operations involving silver, arsenic, cadmium, copper, mercury, lead, 
nickel, chromium, nnd zine including, but not limited to, production, re- 
covery from serap or salvage, alloy production, salt formation, electro- 
plating, anodizing, and metallo-organics cumpound products preparation. 

Stripping of oxides from and the cleaning of metals prior to plating, 
anodizing, or painting. 
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(12) Miscellaneous— 

Operations involving the scouring, desizing, cleaning, bleaching, and 
dyeing of wool. 

Wood preserving processes which use cual or petroleum based products 
such as, but not limited to, coal tars and/or creosotes. 

Manufacture, use, or distillation of phenols, cresols, or coal tar ma- 
terials. 

Manufacture of lead acid storage batteries and/or storage batteries pro- 
duced from other heavy metals, such as nickel or cadmium. 

Installation of above or underground pipelines designed to transport 
petroleum, natural gas, aud sanitary sewage. 

Operations involving the dyeing, bleaching, coating, impregnating, or 
glazing of paper. 

Dyeing, bleaching, and printing of textiles other than wool. Chemical | 
finishing for water repelling, fire resistance, and mildew proofing, In- 
cluding preshrinking, coating and impregnating. 

Sawmill and planing mill operations. 

Marine terminal and cargo handling fucilities. 


dad. “Person” means and shall include corporations, companies, associations, 
societies, firms, partnerships and joint stock companies as well as individuals 
and governmental agencies. 


e. “Governmental agencies” meuns the Government of the United States, 
the State of New Jersey, or any other states, their political subdivisions, 
agencies, or instrumentalities thereof, and interstate agencies. 


13:19-5. Construction of facility in coastal area; permit; exemptions 


No person shall construct or cause to be constructed a facility in the coastal 
area until he has applied for «id received a permit issued by the commis- 
sioner; however, the provisions of this act shall not apply to facilities for | 
which on-site construction, including site preparation, was in process on or 
prior to the effective date of this act. 


13:19-6. Application for permit; form; contents 


Any person proposing to construct or ecxuse to be constructed a tacility 
in the coastal area shall file an application for « permit with the commis- 
sioner, in such form and with such information as the commissioner may 
prescribe. The application shall include an environmental impact statement 
as described In this act. 


13:19-7. Environmental impact statement 


The environmental’ impact statement shall provide the information needed 
to evaluate the effects of n proposed project upon the environment of the 
coastal area. 

The statement shall include: 

u. An Inventory of existing environmental conditions at the project site’ 
and in the surrounding region which shall describe air quality, water qual- 
ity, water supply, hydrology, geology, soils, topography, vegetation, v. .Jdlife, 
uguatic organisms, ecology, demography, land use, nesthctics, history, and 
urcheology; for housing, the inventory shall describe water quality, water 
supply, hydrology, geology, soils and topography ; 

h. A project description which shall specify what is to be done and how 
it is to be done, during construction and operation; 


c A listing of all licenses, permits or other approvals as required by law 
and the status of ench; 


d. An assessment of the probable lsncinet of the project upon all topics 
described in a.; 

e. A listing of adverse environmental inipacts which cannot be avoided; 

f. Steps to be taken to minimize adverse environmental impacts during 


construction and operution, both at the project site and In the surrounding 
region; 
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g. Alternatives to all or any part of the project with reasons for their ac- 
ceptability or nonacceptability ; 

h. A reference list of pertinent published information relating to the 
project, the project site, and the surrounding region, 


13:19-8. Application; declaration of completeness; time of hearing 


a. Within 30 days following receipt of an application, the commissioner 
shall notify the applicant in writing regarding its completeness. The com- 
missioner may declare the application to be complete for filing or may notify 
the applicant of specific deficiencies, The commissioner, withiir 15 days fol- 
lowing the receipt of auditional information to correct deficiencies, shall no- 
tify the applicant of the completeness of the amended application. The ap- 
plication shall not be considered to be filed until it has been declared complete 
by the commissioner. : 

b. The cominissioner, within 15 days of declaring the application complete 
for filing, shall set a date for the hearing. The date for the hearing shall be 
set not later than 60 days after the application is dechired complete for filing. 


13:19-9. Hearing; submission of additional information 


a. The commissioner, or a member of the department designated by him. 
shall hold a hearing to afford interested parties standing and the opportuaity 
to present, orally or in writing, both their position concerning the application 
and any data they may have develuped in reference to the environmental 
effects of the proposed facility. 


b. The cominissioner, within 15 days after the hearing, may require an 
applicant to submit auy additional information necessary for the complete 
review of the application, 


13:19-10, Issuance of permit; grounds 


The commissioner shall review filed applications, Including the eaviron- 
mental impact siatement and all information presented at public hearings. 
He shall issue a permit only if he finds that the proposed facility: 

a. Conforms with il applicable air, water and radiation emission and ef- 


fluent standards and all applicable water quality criteria and air quality 
standards, 


b. Prevents air emissions apd water effluents in excess of the existing 
dilution, assimilative, aad recovery capacities of the air and water envircn- 
ments at the site and within the surrounding region. 


ec. Provides for the handling and disposal of litter, trash, and refuse in 
such a manner as to minimize adverse environmental effects and the threct 
to the public health, safety, and welfare. 


d. Would result in minimal feasible impairment of the regenerative ca- 
pacity of water aquifers or other ground or surface water supplies. 


e. Would cause mininial feasible interference with the natural functioning 
of plant, animal, fish, and human life processes at the site and within the 
surrounding vegion 


f. Is located oc constructed so as to neither endanger human life or prop- 
erty nor otherwise fiapatr the public health, safety, and welfare, 


N.J. (cont.) 


; i psi ti gr ique or irreplace- ' 
- Would resuit in minimal pravticable degradation of un : i 
in land types, historical or archeological areas, and existing scenic: and : 
aesthetic attributcs at the site and within the surrounding region. : 


a 


13:19-1t. Dental of permit or conditional permit; additional grounds; neclear 
electricity generating faclilty 
j i ‘ ow terla listed in sec- 
Notwithstanding the applicant's compliance with the eri 
tion 10 of this act, if the commissioner finds that the proposed facility — 
violate or tend to violate the purpose and Intent of this act as specified in 


5 2, or if the commissioner finds that the proposed facility would ma- 

yore nt contribute to an already serious and unacceptable level of ponerse 

mental degradation or resource exhaustion, he may deny the permit applica- 
‘ tion, or he may issue a permit subject to such conditions as he find:; rea- 
sonably necessary to promote the public health, safety and welfare, to pro- 
tect public and private property, wildlife and marine fishertes, and to pre- 
serve, protect and enhance the natural environment. In addition, the bp 
struction and operation of a nucicar electricity generating facility a 
not be approved ‘by the commissioner unless he shall find that the age 
posed method for disposal of radioactive waste inaterial to. be aims 
generated by such facility will be safe, conforms to standards estabi 
by the Atomic Energy Commission and will effectively remove danger to 


life and the environment from such waste material, 


13:19-12. Notice of denial or grant of permit; time; statement of reasons 


The cdmmissioner shall notify the applicant within GO days after the 
hearing as to the granting or denial of a permit. The reasons for granting 
or denying the permit shall be stated. In the event the commissioner re- 
quires additional information as provided for in section 9, he shall notify 
the apnlicant of his ceclsion within 90 days following the receipt of the in- 
formation. ; 


~ 


13:19-13. Coastal area review board; power to hear appeals 


There is hereby created the Coastal Area Review Board, in but not of the 
Department of Environmental Protection, which shall consist of three voting 
is members who shali be the Commissioner of Environmental Protection or his 
designated representative, the Commissioner of Labor and Industry or his 
designated representative and the Commissioner of Community Affairs or his 
designated representative. No vote on a permit request shall be taken unless 
all voting members are present. 


-he Coastal Arca Review Bourd shall have the power to hear appeals from 
decisions of the commissioncr pursuant to section 12. The board may af- 
firm or reverse the decision of the commissioner with respect to applicability 
of any provision of this act to a proposed usc; it may modify any permit 
granted by the commissioner, grant a permit denied by him. deny a permit 
granted by him, or confirm his grant of a permit. The board shall review 
filed applications, including the environmental impact statement and all in- 
formation presented at public hearings and any other information the com- 
missioner makes available to the board prior to the affirmation or reversal 
of a decision of the commissioner. 
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13:19-14. Transfer of permit with conveyance by applicant 

In the event of rental, lease, sale or other conveyances by an applicant to 
whom a permit is issued, such permit. with any conditions, shall be continued 
in force and shall apply to the new tenant, lessee, owner, or assignee so long 
as there is no change in the nature of the facility set forth in the original op- ' 
Diication. / 


13:19-15. Effect o* denial on future submittal of new application’ 


The denial of an application shall in no way adversely affect the future 
submittal of a new application. 


13:19-16. Environmental Inventory: alternate long-term environmental nan- 
agement strategies; environmental design; presentation to Gov- 
ernor and legislature 


The commissioner shall, within 2 yours of the taking effect of this act, pre- 
pare an enviroumental inventory of the cuvironmental resources of the coastal 
area and of the existing facilitives and land use developments, within the 
coustal aren and an estimate of the capability of the varlous area within the 
coastal area to absorb and react to man-made stresses. The commissioner 
stall, within 3 yeacs of the taking effect of this act, develop from this en- 
Virommental inventory alternate long-term environmental management strate- 
Kies which take into account the paratwmertmnt need for preserving environmental + 


values and the legitimate need for economic and residential growth within the 
coastal area. The commissioner shall, within 4 years of the taking cffect of 
this act, sclect from the alternate cuvironmental management strategics an 
environmental desigu for the coastal arca. The environmental design shall 
be the approved environmental management strategy for the coastal urea 
and shall include a delineation of various areas appropriate for the deveiop- 
ment of residential and industrial facilities of various types, depending on the 
sensitivity and fragility of the adjacent environment to the existence of such 
factuties. The coviromnental inventory, the alternate long-term = environ- 
mental numnagement strategies and the environmental design for the coastal 
aren shall be presented to the Governor and the Legislature within the 
time frame indicated herein. 


13:19-17. Ruies and regulations 


The department is hereby authorized to adopt, amend and repeal rules 
and regulations to effectuate the purposes of this act. 


13:19-18. Violations; 


If any person violates any of the provisions of this act, rule, regulation or 
order promulgated or issued pursuant to the provisions of this act, the depart- 
ment may institute a civil action in the Superior Court for injunctive relief to 
prohibit and prevenc such violation or violations and said court may proceed 
in a summary ioanner. Any person who violates any of the provisions of this 
act, rule, regulation oe order promulgated or Issued pursuant to this act 
shall be Hable to a penalty of not more than $3,000.00 to be collected in a 
summary proceeding or in any case before a court of competent Jurisdiction 


Injunctions; penalty 
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wherein injunctive relief has been requested. If the violation is of a con- 
tinning nature, each day during which it continues shall constitute an ad- 
Nitional, separate and distinct offense. The department is hereby authorized 
and empowered to compromise and settle any claim for a penalty under this 
section in such amount in the discretion of the department as may appear ap- 
propriate and equitable under the circumstances. 


13:19-19. Act as supplemental and additional to other laws; application of 
Wetlands Act 


The provisions of this act shall not be regarded as to be in derogation of 
any powers now existing and shall be regarded as supplemental and in 
addition to powers conferred by other luws, including municipal zoning au- 
thority. The provisions of this act shall not apply to those portions of the 
coastal areas regulated pursuant to enforceable orders under the Wetlands 
Act, GC. 13:9A-1 et seq., section 16 however shall apply to the entire area 
within the boundaries described herein. 


13:19-20. Construction of act 


This act shall be liberally construed to effectuate the purpose and intent 
thereof. 


N. Y. Environmental Conservation 


i skis - : te | ce . 
ARTICLE 3—DEPARTMENT OF ENVIRONMENTAL CON- 
: SERVATION; GENERAL FUNCTIONS, esidtesaiad 

- DUTIES AND JURISDICTION . 


§ 3-0301. General functions, powers and 
duties of the department and the commis- 
sioner. —! it shall be the responsibility of the 
department, tn accordance with such existing 
provisions and limitations as may be elsewhere — ' 
set forth in law, by and through the commis- 
sioner to carry out the environmental policy of 
the state set forth in section i-0101 of this 
chapter In so doing, the co:nmissioner shall 
have power to 


a Coordinate and develop policies, plannirg ; 
and programs related to the environment of the | 
state and regions thereof; ‘ 


b. Promote and coordinate management of water. | 
land, fish. wildlife and air resources to assure their} 
protection, enhancement, provision, allocation. and 


lization consistent with the environmen- 
tal poli t the staté and take into account the 
cumulative impact upon all of such resources in 
making any determination in connection with any 
license. order, permit, certifcation or other similar 
action or promulgating any rule or ‘regulation, stan- 
dard or criterion, 

bb Pres eribe the qualifications for operators oF 
public sewape treatment plants 


c. Provide for the propagation, protection, oy 
management of fish and other aquatic life and 
wildlife and the preservation of endangered spe- 
cies; 

d Provide for the care, custody, and control of 
the forest preserve, 

e. Provide for the protection and management 
of murine and ceastal resources and of wet- | 
lands, estuaries and shorelines, ' 

f. Foster and promote sound practices for the 
use of agricultural land, river valleys, open, 
land, and other areas of unique value; 

g. Encourage industrial, commercial, residen-. 
tial and community development which provides. 
the best usage of land areas, maximizes environ-; 
mental benefits and minimizes the effects of less 
desirabie environmental conditions; 

h. Assure the preservation and enhancement! 
of natural beauty and man-made scenic quali-' 
vasa 

Provide for prevention and abatement of all 
water. jand and air pollution including but not 
limited to that related to particulates, gases, 
dust, vapors. noise, radiation, odor, nutrients 
and heated liquids; 


balanced . 
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j. Promote control of pests and regulate the ; 
use, storage and disposal of pesticides and other 
chemicals which may be harmful to man, ani- 
mais, plant life, or natural resources; 

k. Promote control of weeds and aquatic 
growth, develop methods of prevention and 
eradication, and regulate herbicides; 

1. Provide and recommend methods for the 
recovery, recycling and reuse; or, where recy- 
cling and reuse are not possible, the disposal of 
solid wastes, including domestic and industrial 
refuse, junk cars, litter and debris consistent 
with sound health, scenic, environmental qual- 
ity, and land use practices: 

m. Prevent pollution through the regulation 
of the storage, handling and transport of solids, 
liquids and gases which may cause or contribute 
to pollution; 

n. Promote restoration and reclamation of 
degraded or despoiled areas and natural re- 
sources, 

o. Encourage recycling and reuse of products 
to conserve resources and reduce waste p> 1- 
ucts; 

p. Administer properties having unique natu- 
ral beauty, wilderness character, or geological, | 
ecological or historical significance dedicated by 
law to the state nature and historical preserve, 

q. Formulate guides for measuring presently 
unquantified environmental values and relation- 
ships so they may be given appropriate consid- 
eration along with social, economic, and techni- 
cal considerations in decision-making; 

r. Encourage and undertake scientific investi- 
gation and research on the ¢cological process, 
pollution prevention and abatement, recycling 
and reuse of resources, and cther areas essentiai 
to understanding and achievement of the envi- 
ronmental policy; 

s. Assess new and changing technology and 
development patterns to identify long-range im- 
plications for the environment and encourage 
alternatives which minimize adverse impact; 

t. Monitor the environment to afford more 
effective and efficient control practices, to iden- 
tify changes and conditions in ecological sys- 
verns and to warn of emergency conditions; 

u. Encourage activities consistent with the 
purposes of this chapter by advising and assist- 
ing local governments, institutions, industries, 
and individuals; 

v. Undertake an extensive public information 
and education program to inform and involve 
other public and private organizations and 
groups and the general public in the commit- 
ment to the principles and practices of environ- 
mental conservation and develop programs for 
the teaching by others of such principles and 
practices; 
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w Cooperate with the executive, legislative 
and planning authorities of the United States, 
neighboring states and their municipalities and 
the Dominion of Canada in furtherance of the 
policy of this state as set forth in section: 1-0101, 

x. Exercise and perform such other functions, 
powers and duties as shall have been or may be 
from time to time conveved or imposed by law, 
including, but not limited to. all the functions, 
powers and duties assigned and transferred to 
the department from the Department of Health, 
Conservation Department, Department of Agri- 
culture and Markets, and Office for Local Gov- 
ernment in the Executive Department by chap- 
ter 140 cf the laws of 1970. 

y. To prevent and contro! air pollution emer- 
gencies, as defined in subdiv.sion 1 of section 1- 
0303 hereof. In exercising suth prevention and 
control the department and the commissioner 
may limit the consumption of fuels and use of 
vehicles, curtail or require the cessation of in- 
dustrial processes and limit or require the cessa- 
tion of incineration and open burning, and take 
any other action he may deem necessary to 
prevent and/or control air pollution emergen- 
cies The department and co.nmissioner shal! 
adopt and implement by rule and regulation a 


plan designed to prevent and control such air 
liution emergencies. 


z. Within amounts appropriated to the depart- 
ment, to contract, outside the city of New York 
with jederally-funded nonprofit organizations 
that are organized for the purpose of beautifica-' 
tion of highways, parks and recreation areas 
and employ , “rsons sixty years of age or older; 
whose net annual income does not exceed one 
thousand dollars to carry out such activities.! 
The contract shall name the organization, the 
amount and manner of payment for the service! 
to be rendered, nature of such service, the ren-| 
dering of a verified account of the disburse-' 
ments and verified or certified vouchers therefor 
attached, a refund of any unused amount, and 
such other conditions upon the use thereof as 

ay be deeme : 

— setae by approprinted to the depurt- 
ment, to contract with Green Thumb Environmental 
Beautification, Incorporated, a non-profit orgunization 
that is organized for the purpose of environmental 
beautiheation and employs persons sixty years of aye 
or older whowe annual income doves not exceed! three 
thousand one hundred dollars for an individual living 
alone or one thousand three hundred thirty dollars 
for an individual living in another's home,? five thou- 
sand four hundred ph de for a couple living alone or 
two thousand one hundred seventy-one dollars for a 
couple living in another’s home, and whose resources 
not counting a home, car and personal effects of a 
reasonible value shall not exceed one thousand five 
hundred dollars for an individual and two thousand 
two hundred fifty dollars for a couple to carry out) 
such activities. The contract shall name the organiza- 
tion, the amount and manner of payment for the 
service to be rendered, the nature of such service. the 
renderiny of a verified account of the disbursements: 
with verified or certified vouchers therefor attached, 
a refund of any unused amount, and such other 
conditions upon the use thereof as may be? deemed 


proper 
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2. To further assist in carrying out the policy : 
of this state as provided in section 1-0101 of the 
chapter the department, by and through the 
commissioner, shall be authorized to: 


a With the advice and approval of the board, 
adopt, amend or repeal environmental standards, 
criteria and those rules and regulations having the 
force and effect of standards and criteria to carry out 
the purposes and provisions of this act. Upon ap-, 
proval by the ioend of any such environmental stan- 
dard, criterion, rule or regulation or change thereto,: 
it shall become effective thirty days after being filed 
with the Secretary of State for publication in the 
“Officiai Compilation of Codes, Rules, and Regula-| 
tions of the State of New York” published pursuant | 
to section 102 of the Executive Law. This provision } 
shall not in any way restrict the commissioner in the 
exercise of any function, power or duty transferred to 
him and heretofore authorized to be exercised by any 
other department acting through its commissioner to 
promulgate, adopt. amend or repeal «any standards. 
rules and regulations. No such environmental stan- 
dards. criterion, rule or regulation ur change thereto ° 
shall be proposed for approval uniess a public hear- 
ing relating to the subject of sucn * odard -hall 
held by the commissioner priov therero not less than 
1 30 days after date of notice thereto, any provision 
of law to the contrary notwithstanding. Notice shall 
be yviven by public advertisement of the date, time, 
place and purpose of such hearing. Members of the 
board shall be entitled to participate in such hearing . 
and opportunity to be heard by the commissioner 
with respect to the subject thereof shall be given to 
the public. ' 

b. Enter into contracts with any person to do j- 
all things necessary or convenient to Carry out 
the functions, powers and duties of the depart: ; 
ment. | 

c. Review and appraise programs and activi- 


ties of state departments and agencies in light 
of the policy set forth in section 1-0101 of this 
chapter for the purpose of determining the ex- 
tent to which such programs and activities are 
contributing to the achievement of such policy 
and to make recommendations to such depart- 
ments and ayenc:es with respect thereto, includ- 
ing but not limited to, environmental guidelines 
for their use. 

d. Consult with and co-operate with: 

(1) Officials of departments and agencies of 
the state having duties and responsibilities con- 
cerning the environment; 

(2) Officials and representatives of any public 
benefit corporation in the state, 

(3) Officials and representatives of the federal 
government, of other states and of interstate 
agencies on problems affecting the environment 
of this state; 

(4) Persons, organizations and groups, public 
and private, utilizing, served by, interested in or 
concerned with the environment in the state, 

(5) The appropriate committee or committees 
of the Legislature. 


Naxs 
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e. Appear and participate in proceedings be- 
fore any federal regulatory agency involving or 
affecting the purposes of this department. 

f. Undertake any studies, inquiries, surveys or 
analyses it may deem relevant through the 
personnel of the department or in co-operation 
with any public or private agencies, including 
educational, civic and research organizations, 
colleges, universities, institutes or foundations, 
for the accomplishment of the purposes of the 
department 

y. Enter and inspect any property or premises 
for the purpose of investigating either actual or 
suspected sources of pollution or contamination 
or for the purpose of ascertaining compliance or 
noncompliance with anv law, rule or regulation 
which may be promulgated pursuant to this 
chapter. Any information relating to secret 
processes or methods of manufacture shall be 
kept confidential. 

h. Conduct investigations and hold! Aearings and | 
compel the attendance of witnesses and the produc- , 
tion of accounts, books,? documents, and nondocumen- 
tary evidence by the issuance of 2 subpcena. 

i. Advise and cooperate with municipal. 
county, regional and other local agencies and 
officials within the state. to carry out the pur- 
poses of chapter 140 of the laws of 1970. 

j. Act as the official agency of the state in all 
matters affecting the purposes of the depart- 
ment under any federal laws now or hereafter 
to be enacted, and as the official agency of a 
county, town, city, village or authority in con- 
nection with the grant or advance of any federal 
or other funds or credits to the state or through 


the state to its local governing bodies for the: 
purposes of chapter 140 of the iaws of 1970. 

k. Report from time to time to tne Governor 
and make an annual report to the Governor and 
the Legislature. 

1 Formu.ate and execute contracts, keep ac- 
counts, recotd personnel data, acquire real or 
personal vroverty, including acquisition by con-, 
dermnation, :ppropriation, gift grant, devise or! 
bequest, adjust claims, compile statistics and, 
engage tn research opportunities; all according} 
to the statutes or department orders and regula-| 
tions in such cases made and provided. { 

m Adopt such rules, regulations and proce-, 
dures as may be necessary, convenient or desira- | 
ble to effectuate the purposes of chapter 140 of. 
the laws of 1970 

n. Study, monitor, control and regulate pollu- 
tion from motor vehicle exhaust emissions. 

», When requested to do so by another state with 
which New York has reciprocally agreed to provide 
personnel and equipment, provide such personnel and 
equipment for use in suppression of forest fires upon 
lands within such other state. 
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ARTICLE 8 [NEW] 


Environmental Quality Review 


§ 8-0101. Purpose.—It is the purpose of this act 
to declare a state policy which will encourage produc- 
tive and enjoyable harmony between man and his 
environment; to promote efforts which will prevent or 
eliminate damage to the environment an enhance, 
human and community resources; and to enrich the 
understanding of the ecological systems, natural, hu- 
man ahd community resources important to the peo- 
ple of the state. 


HISTORY: Add, L 1975, ch 612, eff June 1, 1976 


§ 8-0103. Legislative findings and declaration. 
—The legislature finds and declares that: : 

1. The maintenance of a quality environment for! 
the people of this state that at all times is healthful 
and pleasing to the senses and intellect of man now} 
and in the future is a matter of statewide concern. | 

2. Every citizen has a responsibility to contribute to 
the preservation and enhancement of the quality of 
the environment. ! 

3. There is a need to understand the relationship | 
between the maintenance of high-quality ecological 
systems and the general ‘welfare of the pecpie of the 
state, including their enjoyment of the natural re- 
sources of the state. 


4. Enhancement of human and community re- ; 
sources depends on a quality physical environment. t 

5. The capacity of the environment is limited, and 
it is the intent of the legislature that the government 
of the state take immediate steps to identify any 
critical thresholds for the health and safety of the 
people of the state and tuke all coordinated actions | 
necessary to prevent such thresholds from being . 
reached ; 
6. It is the intent of the legislature that to the 
fullest extent possible the policies, statutes, regula- 
tions, and ordinances of the state and its political 
subdivisions should be interpreted and administered 
in accordance with the policies set forth in this 

article 

~ 7. It is the iacent of the legislature that the protec- 
tion and enhancement of the environment, human 
and community resources shall be given appropriate 
weight with social and economic considerations in 
public policy. Social, economic, and environmental 
factors shall be considered together in reaching deci-! 
sions on proposed activities. | 
8. It is the intent of the legislature that all agen-' 
cies conduct their affairs with an awareness that they | 
are stewards of the air, water, land, and living re-, 
sources, and that they have an obligation to protect - 
the environment for the use and enjoyment of this : 
and all future generations. { 
9. It is the intent of the legislature that all agen- | 
cies which regulate activities of individuals, corpora- 
tions, und public agencies which are found to affect : 
the quality of the environment shall regulate such 
activities so that major consideration given to 
preventing environmental damage. 
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N 8-0105. Definitions.—Unless the context oth- 
erwise req vires, the definitions in this section shall 
govern the construction of the following terms as 
used in this article: 

1. “Agency” means any state department, agency, 
board, public benefit corporation, public authority or 
cemmissicn and any local agency, board, district, 
commission or governing body, including any city, 
county, and other political subdivision of the state 

2. “Actions” include: 

(i} projects or activities directly undertaken by any 
agency; or supported in whole or part through con- 
tracts, grants, subsidies, loans, or other forms of 
funding assistance from one or more agencies, or 
involving the issuance to a person of a lease, permit, 
license, certificate or other entitlement for use or 
permission to act by one or more agencies, 

Gi policy, regulations, and procedure-making. 

3. “Actions” do not include: 

(i) enforcement proceedings or the exercise of prose- 
cutorial discretion in determining whether or not to 
institute such proceedings; 

(ii) offic acts of a ministerial nature, involving no 
exercise of discretion, 

(ib maintenance or repair involving no substantial 
changes in existing structure or facility 

4. “Environment” means the physycal conditions 
which will be affected by a proposed action, including 
land, air, water, minerals, flora, fauna, noise, objects 
ot historic or aesthetic significance, existing patterns 


of population concentration, distribution, or growth, 
and existing community or neighborhood character. 

5. "Environmental impact statement” means a de- 
tailed staternent setting forth the matters specified in 
section 80109 of this article [. includes any com- 
ments on a draft environmenta! statement which are 
received pursuant to section &-0199 of this article, 
and the agency's response to such comments, to the 
extent that such comments raise issues not ade- 
quately resolved in the draft environmental state- 
ment 
-6 “Draft environmental impact statement” means 
a preliminary statement prepared pursuant fo section 
80109 of this article 


§ 8-0107. Agency implementation.—All agen- j 


cies shall review their present statutory authority, | 
administrative regulauuons, and current policies and | 
procedures for the purpose of determining whether 
there are anv deficiencies or inconsistencies therein | 
which prohibit full compliance with the purposes and | 
provisions 9 this article, and shall recommend or; 
effect such rieasures as may he necessary to bring 
their autnor’y nd policies inte conformity with the 
intent, purposes. and procedures set forth in this 
article. ite, shall carry out its terms with minimum 
procedural and administrative delay, shall avoid un- 
necessary depiication of reporting and review re- 
quiremerts ‘y providing, where feasible, for com- 
bined or consolidated proceedings, and shall expedite 
all proceedings hereunder in the interests of prompt 
pevinw 


§ 8-0109. Prepuration of environmental im- 
pact statement.—1 Agencies shall use all practica- 
ble means to realize the policies and goals set forth in 
this article, and to the maximum extent practicable 
shali act and choose alternatives which, consistent 
with social, economic and other essential considera- 
tions of state policy, minimize or avoid adverse envi- 
ronmental effects, including effects revealed in the 
environmental impact statement process 

ZY All agencies shall prepare, or cause to be pre- 
pared by contract or otherwise an environmental 
impact statement on any action they propose or 
approve which may have a significant effect on the 
environments sos 


ARTICLE 15—WATER RESOURCES 


CY; 
TITLE 1—SHORT TITLE; STATEMENT OF POLI 
DEFINIT IONS; GENERAL PROVISIONS 


§ 15-0101. Short title 


This article 15 of the Environmental Conservation Law shall be 
known as the Water Resources Law. However, sections of the 
Environmental Conservation Law falling within this article 15 
may be cited either as such sections of the Environmental Con- 
servation Law or as such sections of the Water Resources Law. 


§ 15-0103. Legislative findings 


Article 15 shall be construed and administered in the light of 
the following findings of fact: 


1. The sovereign power to regulate and control the wales re- 

sources of this state ever since its establishment has been and now 

. is vested exclusively in the state of New York, except to the extent 
of any delegation of power to che United States; 
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; 2 New York State has been generously endowed with water 
resources which have contributed and continue to contribute 
greatly to the position of preeminence attained by New York in 
population, agriculture, commerce, trade, industry and outdoor 
. recreation; Ae ee 

-.3. Adequate and suitable water for water supply, domestic, 
municipal, industrial, agricultural and commercial uses, power, 
irrigation, transportation, fire protection, sewage and waste as- 
similation, the growth of forests, maintenance of fish and wild- 
life, recreational enjoyment and other uses is essential to the 
health, safety and welfare of the people and economic growth and 
prosperity of the state; De ; 


’ 4. In recent years our population growth and the develop- 
ment and use of new technology and processes have resulted in 
demands for more water and the equitable use thereof for these 
purposes; : ea sales org meee tee 

5. In recent years recreational activities are making new and 
greater demands on lakes and streams of the state for boating, 
fishing, bathing and water sports, and-the lands adjacent thereto 
for campsites, access areas and public beaches; ; 


6. The growth of cities and urban areas and their expansion 
into formerly rural areas has in many cases resulted in the filling 
in, diversion and destruction of water courses, necessarily de- 
stroying aquatic habitat and lessening supplies of water for 
multiple use purposes; 


7. Increased motorized highway travel and public safety are 
requiring the construction of new, better and larger public 
highways which may alter the water ways of the state and en- 
croach upon water courses and affect their uses; ‘ 


8. All fish, game, wildlife, shellfish, crustacea and protected 
insects in the state, except those legally acquired and held in 
private ownership, are owned by the state and held for the use 
and enjoyment of the people of the state, and the state has a 
responsibility to preserve, protect and conserve such terrestrial 
and aquatic resources from destruction and damage and to pro- 
mote their natural propagation; a se 


9. The cnreasonable, uncontrolled and unnecessary interfer- 
ence with or defilement and disturbance of water courses create 
hazards to the health, safety and welfare of the people cf the 
state causing great economic loss by erosion of soil, increased 

_ costs of water purification and treatment, the loss of crop lands 
and forests by flooding, the destruction and failure of natural 
propagation of fish and aquatic resources and the loss of water 
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for domestic, industrial, navigational, municipal, sgricultural, 
recreational and other beneficial uses and purposes; : 
10. The unreasonable and unregulated (a) interference with 
the channels and beds of lakes and streams by construction of 
dams, roads and other structures, (b) alterzticu of water courses 
and gradients, (c) impounding of water, (d) dredg/ing and filling 
in of stream beds, and the unreasonable. removal of sand, gravel 
or other materials from streams, and by other action, have re- 
sulted in pollution of such waters, increase in turbidity and the . 
deposit of silt and. debris, irregular- variations of. velocity, 
temperature and levels of water, erosion of banks and uplands 
and the flooding of valuable lands; —. «=. °. et Web elite acu: 
11. The department, and two of its predecessors, the Water 
Resources Commission and. the Water: Pollution Control Board, 
has classified substantially all of: the.waters of the: ‘state; =). 


’ 12. The department, pursuant to title 11 of article 15 of. the 
Environmental Conservation Law, is continuing the -work of its 
predecessor, the Water: Resources Commission in. undertaking. . 
comprehensive planning ‘fo: ..« nrotection, conservation and de- 
velopment of the water resc .” es of the state; = = ed 


13. It is in the best interest of the state that provision be 
made for the regulation and supervision of activities that de- 


plete, defile, damage or otherwise adversely affect the waters 
of the state and land resources associated therewith. ee 


me Oe 


Ha ae cae ae i 
§ 15-0105. ‘Declaration of policy ida ae 


In recognition of its sovereign-duty to conserve and control its | 
water resources for the benefit of all inhabitants of the state, it. 
is hereby declared to be the _ policy of the state of New 
York that:." * Bian Pana 


AO ~ mee “naan 


1. The seielesian pls control of yee we "resources of. tours 


state; . ..::.: oo 


2. The waters of the site be conserved and developed for all 
public beneficial uses; tot | 


3. Comprehensive planning be saderteias Sov the protection, .: 
‘conservation, equitable and wise. use-and development of the“: 
water resources of the state to the end that such water resources-: 
be not wasted and shall be adequate to meet the present and: / 
future needs for domestic, municipal, agricultural, commercial, j 


industrial, power, recreational ane risecad public, mene pure; 
poses; f ee. ore 


N. 


¥s 


nana 8 
fer 


Bos 


nary 


(cont. ) 


ae se 


- -tg: “With respect to the use of the waters of the state and the 


water courses thereof, due consideration shali be given to the 
relative importance of different uses; a: 

i:5:° The acguisit’cu, storage, diversion ana use of meter for 
domestic and municipal purposes shall have priority over all 


- other purposes; 


. 6. Alterations in the deeiditaons of waters and water courses 
be planned and carried out in such manner that the cesta 
uses will be impaired as little as possible; eee 


-.9, Reasonable standards of purity and quality of the pation: 
of the state be maintained consistent with public health, safety 


- and welfare and the public enjoyment thereof,-the propagation 


and protection of fish and wildlife, including birds, mammals 
and other terrestrial and aquatic life, and the industrial develop- 


. ment of the state, and to that end, to. require the use of all 


known available and reasonable methods to prevent and control 


5 pollution, wastage and unreasonable disturbance and defilement 


TO te Bn RESTO 


§ 15-0107. Definitions as sued in this avtiols 


of the waters of the states nai sie mee: oa eae 


8. In addition to other recognized :public beneficial uses saa 
control of water as provided by this article 15 or by any other 
statute, the regulated acquisition, storage, diversion and use of 
water for the supplemental irrigation of agricultural lands with- 


in the state is a public purpose and use, in the interests of the 
health, safety and welfare of the people of the state and for their 
interest. : 


tomes tee + 


1. “Person” means any individual, firm, co-partnership, 
association or rh icusssisie Licagaal than the state and a “public 
cory yn,” 


. & 
ta 


ublie corporation” means “public corporation” as de- 
fined ._ subdivision one of Section 3 of the General Corporation 
Law and includes ail public authorities, except the Power east 
ity of the State cf New York. . he 


- 3. “Municipality” or “municipal corporation” “includes a 
county, city, town and village. 4 


4. “Waters” shall be construed to include lakes, bay s, i 
ponds, impounding reservoirs, springs, wells, rivers, strearns, 
creeks, estuaries, marshes, inlets, canals, the Atlantic ocean 
within the territorial limits of the state of New York, and all 
other bodies of surface or underground water, natural or 
artificial, inland or coastal, fresh or salt, public or private, which 


A wD Bont.) 


are wholly or partially within or bordering the state or within 
its jurisdiction. 


5. “Water power” shall be construed to mean power de- 
veloped from falling or flowing water, and all electrical current 
and other forms of energy into which such power may be trans- 
formed. 


6. The term “comprehensive planning” as used in title 11 
of this article shall be deemed to mean multi-purpose planning 
for at least two, and as many more as may be found to be 
practicable and reasonable. of the purposes and uses 2s pro- 
vided by this article 15 or by any other statute, the provisions of 
which and the procedures authorized —_ are to remain in 
full force and effect. —. 7 


- 


7. Other definitions, applicable to this estitie: are found in 
sections 15-1301, 15-1703, 15-1978 and 15-2101. . 


8 15-0109. General jarisdiction 


The department shall exercise its powers and perform its 
duties in any matter affecting the construction of improvements 
to or developments of water resources for the public health, 
safety or welfare, including but not limited to the supply of 
potable waters for the various municipalities and inhabitants 
thereof, the use of water for industrial and agricultural opera- 
tions, the developed and undeveloped water power of the state, 
the facilitation of proper drainage and the eee of flow and 
improvement of the rivers of the state. 


§ 15-0313. Powers and responsibilities with respect to | 
water pollotion control 


1, The department shall perform such duties and functions 
with respect to the control of water pollution as is provided ia 
article 17 of the Environmental Conservation Law, and shall 
oie such powers and authority as may be necessary in that re- 
ga a 


2. The department is hereby authorized, upon due considera- 


tion after hearing to: . 


a. Alter, modify or «mend the “Rules and Classifications and 
Standards of Quality and Purity for Waters of New York State” 
for the control of pollution of the waters of the state as provided 
in paragraph (c) of subdivision 7 of section 17-0301, 


1 aba ius maedrsecinips Gandia ioe Soneteteh 
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b. Classify the waters of the State in accordance with best 
usage in the interest of the pubiic, and alter, reclassify, modify, 
change or amend the classification of waters hitherto adopted 
and established by the former Water Resources Commission and 
the former Water Pollution Control Board as provided in para- 
grapn (c) of subdivision 7 of section 17-0301, 


c. Establish new, or alter, modify, change or amend existing 
Standards of quality and purity of the waters of the state ap- 
plicabie to the classification of waters. 


S. In the classification of waters and the adoption of stand- 
ards of purity and quality therefore, due consideration shall be 


given by the department to the factors and considerations 
Specifically provided in section 17-0301. 

4. The department is authorized to adopt and enforce rules 
and regulations governing the use of chemicals in water for the 
control znd elimination of aquatic vegetation, for the control or 
extermination of undesirable fish or for the control or extermina- 
tion of aquatic insects, notwithstanding any of the provisions of 
the Environmental Conservation Law. : 

a. Such rules and regulations may forbid such use of 
chemicals except pursuant to a bermit issued by the department, 
or by an appropriate officer or agency authorized by such rules 
to issue such permits. i: pe a 


b. Such rules and regulations may specify the chemicals and 
quantities and concentrations thereof which may be used for 
Such purposes, which specified chemicals shall be selected with 
maximum protection of life, health and property as criteria for 
their selection, and shall also provide for giving reasonable notice 
to persons like’s to be adversely affected by such use of 
chemicals and m+ require consent of persons who mzy reason- 
ably be expecto: to suffer substantial damage or injury thereby 
prior to the issuance ef any permit for such use. 


c. No chemical may be introduced into any surface waters 
of the stute class:lied pursuant to article 17 or former articles 
12 or 6 of the Public Health Law for the purpose of control 
and climination of aquatic vegetation, for the control or ex- 
termination of undesirable fish or for the control or extermina- 
tion uf aquatic insects in violation of such rules and regulations. 
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TITLE 4—PROTECTION OF WATER 


§ 15-0505. Protection of navigable waters; excavation or 
fill; permit 
1. No person or local public corporation shall excavate or | 
place fill in the navigable waters of the state, or in marshes, 
estuaries, tidal marshes and wetlands that are adjacent to and ! 
contiguous at any point to navigable waters as defined by sub- 
division four of section two of the navigation law and that are | 
inundated at mean high water level or tide, unless a permit there- | 
for shali have first been obtained pursuant to Subdivision 3 here- | 
of. For the purposes of this section fill shall include, but shall | 
not be limited to, earth, clay, silt, sand, gravel, stone, rock, shale, - 
concrete (whole or fragmentary), ashes, cinders, slag, metal, or . 
any other similar material whether or not enclosed or contained , 
by (1) crib work of wood, timber, logs, concrete or metal, (2) 
bulkheads and cofferdams of timber sheeting, bracing and piling 
or steei sheet piling or steel H piling, separated or in combina- 
tion. Nothing in this section contained is intended nor shall 
be construed to limit, repair or affect the memorandum of 
understanding which any state department enters into with the 
Department of Environmental Conservation or the general 
powers and duties of the Department of Transportation relating 
to canals or the general powers and duties of the Department 
of Environmental Conservation relating to flood control. 


2. A person or local public corporation desiring to make 
such excayation or fill shal! make application to the department 
setting forth the character and extent of the work proposed and 
such other information as the department may require. The ap- 
plication shal! be accompanied by drawings, plans and specifica- 
tions showinz the location and details of the proposed work. 


3. The department, before granting such permit shall ascer- 
tain the probable effect on the use of such waters for navigation, 
the health, safety and welfare of the people of the state and the 
effect on the natural resources of the state, including soil, 
forests, water, fish and aquatic resources therein, likely to re- 
sult from such channel excavation or fill. 


4. The department shall review plans and may grant such | 
permit, or may as a condition to the issuance of such permit 
prescribe modifications of such plan in order to safeguard life or | 
property against danger ov “estruction and to make such naviga- | 
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ble waters safe for use by the public, or it may refuse such 
permit. 

5. The provisions of this section shall be in addition to and 
shall not affect or replace the provisions of section 15-05C1 re- 
quiring a permit for the alteration of certain streams or the 
removai of sani, gravel or other material therefrom, except that 
the department may by regulation provide that only one ap- 
plication for permit need be filed in case the relief sought per- 


tains to work in such streams which are also navigable waters 
of the state. ' 


TITLE 11--LOCAL AND REGIONAL WATER RE- 
SOURCES PLANNING AND DEVELOPMENT 


§ 15-1103. Petition; proceedings; exclusion of certain 
counties 


1. Any county, city, town or village, when duly authorized 
to do so, or any combination thereof, except as provided in sub- 
division 7 hereof, may submit to the department a verified peti- 
tion requesting the department to consider a proposal for a 
survey and study of the water resources of a specified region of 
which the petitioning municipality is a part, for the purpose of 
preparing and providing a comprehensive plan or plans for the 
protection, conservation, development and beneficial use of such 
resources. Any such petition, prior to its submission to the de- 
partment, must be approved by the county legislative body of 
each county wholly or partly within the specified region. The 
petition shal! set forth the facts upon which the petitioner or 
petitioners rely to show that it is necessary and wou’! be in 
the public interest and benefit to undertake such survey, study 
and comprehensive planning. The petition shall list the per- 
sons, pubiic corporations and state agencies engaged in re- 
ceiving, collecting, storing, transmitting, distributing, process- 
ing or otherwise dealing with water for a public purpose, with- 
in the region set forth in the petition, and the names and ad- 
dresses of the clerks or other executive officers thereof. There 
shall be attached to the petition a certified copy of the resolu- 
tion, ordinance or other evidence of authority authorizing the 
execution of the petition. 
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2. Upon receipt of a petition, the department with reason- 
able diligence shall cause public notice to be given that on a day 
therein named it will hold a public hearing at such place, within 
the region specified in the petition, as is designated in the notice 
for the purpose of hearing all persons, public corporations and 
state agencies in favor of or opposed to the proposal. Such 
public notice shall be given by publication as provided in sub- 
division 1 of section 15-0903, 


3. In addition to such public notice, the department shall give 
notice of the time and place of the public hearing in writing, at 
least fifteen days prior to the date thereof, to the state Depart- 
ments of Agriculture and Markets, Commerce, Health and 
Transportation, and the State Soil Conservation Committee; 
also to the clerks or other executive officers of the public cor- 
porations and state agencies, persons and other agencies as 
listed in the petition. The department may also give similar 
written notice to any other person, body or agency it.may deem 
would have an interest in or would be affected by any compre- 
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hensive planning. Any pubiic corporation, acting through any 
executive office authorized to take such action by its governing 
body or board, may file with the department a written request 
that such public corporation be notified in writing of any 
hearing under title 11 of this article in relation to any region 
embraced in whole or in part within any area or areas of the 
state designated by such public corporation in its written re- 
quest. After the filing of such request, where any petition shall 

be filed with the department setting forth any such region, but 

not listing such public corporation, the department shall give 
notice to such public corporation of any hearing on such peti- 
tion, in the same manner as if it had been listed in the petition 
pursuant to subdivision 1 of this section. For the purpose of 
any hearings or proceedings under title 11 of this article or to 
review a decision in the manner provided by article seventy- 
eight of the Civil Practice Law and Rules relating to any region 
embraced within the area or areas designated in such request, 

any public corporation entitled to notice by reason of having 
filed such request shall be deemed to be and shall have.all of the 
rights of a party to the same extent as if such public corpora- 
tion had been listed in the petition pursuant to subdivision 1 
of this section. A modification or withdrawal of any such re- 
quest may he filed by any public corperation in the same man- 
ner as an original request, Any such modification shall have 
the same force and effect as an orizinal request. Failure of the 
department to give notice pursuant to such written request shall 

not invalidate any proceedings had or action taken by the de- 
partment. 


4. The department shall, upon the day specified in the nv- 
tice, or upon such subsequent day or days to which it may 
adjourn the hearing, proceed to take testimony and proof and 
to hear arguments submitted in support of and in opposition 
to the proposal. !f in the course of the hearing, it shall appear 
to the department that the region specified in the petition should 
be enlarged in orcer to undertake a more comprehensive and 
beneficial study, survey and planning, the department shall ad- 
journ the hearing a sufficient period of time in order to obtain 
the approval of the county legislative body or bodies of the 
county or counties in which the additional area is located for 
the inctusien of such additional area in the proposal. If such 
approval is given, the department shall give, within the addi- 
tional area, similar public and written notice, and shall give 
similar written notice to public curporations which have filed 
requests, and in like manner, as provided by subdivisions 2 and 


o of this section, of the time and place fixed by the department 
for the resumption of the public hearing. The hearing shall 
resume and proceed at such time and place as if the additional 
area had been included in the petition as part of the region. 


5. Within thirty days after the taking of testimony and 
proofs, any person, public corporation or state agency, who or 
which has appeared at the hearing, may file with the depart- 
ment written objections to the proposal or parts thereof as 
petitioned for or as enlarged as above provided. Such objec- 
tions shall specify the grounds and reasons upon which they 
are made. Briefs in support of and in opposition to the proposal 
may be filed with the department within the same thirty day 
period. Upon expiration of the period, the hearing shall be 
deemed closed, unless the department determines that the hear- 
ing should be reopened for the taking of further testimony or 
other proof. 


6. Thereafter and with all convenient speed, the department 
shall render its decision, determining if it is or is not in the 
public interest or benefit to undertake the proposal. If the 
proposal is found to be in the public interest or benefit, the 
department shall determine the region of the state to be in- 
cluded in the study, survey and comprehensive planning, the 
minimum number of specific purposes for which the planning 
should be undertaken, the extent of the study, survey and plan- 
ning involved and an approximate estimate of the cost of the 
study and survey. 


7. Following this determination by the department, and be- 
fore proceeding thereon, the petitioner for the survey and study 
decide within six months after the date of the department’s 
determination whether to proceed with the survey and study 
or to withdraw its request therefor. Notice of its decision shall 
be given promptly to the department. The department may 
grait one or more extensions of six months each to the peti- 
tioner to make its decision. 


8. The area of the state within the corporate limits of the 
city of New York shall not be included, in whole or in part, in 
any region proposed by a petition, or as eniaryed or as deter- 
mined by the department under this section, which region in- 
cludes in whole or in part the counties of Nassau or Suffolk, 
or either of them. 
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ARTICLE 17—WATER POLLUTION CONTROL 


§ 17-0101. Declaration of policy 


It is declared to be the public policy of the state of New York 
to maintain reasonable standards of purity of the waters of the 
state consistent with publie health and public enjoyment thereof, 
the propagation and protection of fish and wild life, including 
birds, mammals and other terrestrial and acquatic life, and the 
industrial development of the state, and to that end require the 
use of all known available and reasonable methods to prevent and 
controi the pollution of the waters of the state of New York. 


§ 17-0103. Statement of purpose 


It is the purpose of this article to safeguard the waters of the 
state from pollution by preventing any new pollution and abating 
pollution existing when the predecessor of this chapter was enact- 
ed, under a program consistent with the declaration of policy 
stated in section 17-0101. 


§ 17-0105. Definitions xpplicable to portions of this articie 


When used in titles 1 to 11, inclusive, and title 19 of this ar- 
ticle: 


1. “Person” or “persons” means any individual, public or pri- 
vate corporation, political subdivision, government agency, mu- 
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nicipality, industry, co-partnership, association, firm, trust, es- 
tate or any other legal entity whatsoever. 


2. “Waters” or “waters of the state’ shall be construed to 
‘include lakes, bays, sounds, ponds, impounding reservoirs, 
springs, wells, rivers, streams, creeks, estuaries, marshes, inlets, 
canals, the Atlantic ocean within the territorial limits of the state 
‘of New York and all other bodies of surface or underground wa- 
ter, natural or artificial, inland or coastal, fresh or salt, public 
or private (except those private waters which do not combine or 
effect a junction with natural surface or underground waters), 


which are wholly or partially within or bordering the state or 
within its jurisdiction. 


_ 3. “Marine district” shall include the waters of the Atlantic 
ocean within three nautical miles from the coast line and all other 


tidal waters within the state, except the Hudson river northerly 
of the south end of Manhattan Island. 


; 4. “Sewage” means the water-carried human or anima! 
wastes from residences, buildings, industrial establishments or 
other places, together with such ground water infiltration and 
surface water as may be present. The admixture with sewage 
as above defined of industrial wastes or other wastes as hereaft- 


er defined, shal] also be considered “sewage” within the mean- 
ing of this article. 


5. “Industrial waste’ means any liquid, gaseous, solid or 
waste substance or a combination thereof resulting from any 
“process of industry, manufacturing, trade, or business or from 
the developnient or recovery of any natural resources, which may 
cause or might resaonably ? be expected to cause pollution of the 
- waters of the state in contravention of the standards adopted as 
, provided herein. 


** 6 “Other wastes” means garbage, refuse, decayed wood, saw- 
‘dust, shavings, bark, sand, lime, cinders, ashes, offal, oil, tar, 
*dye-stuffs, acids, chemicals, and all other discarded matter not 
sewage or industrial waste which may cause or might reasonably 
be expected to cause pollution of the waters of the state in con- 
_travention of the standards adopted as provided herein. 


4, “Standard” or “Standards” means such measure of purity 
‘or quality for any waters in relation to their reasonable and nec- 
essary use as may be established by the department a to 
section 17-0301. 


8. ‘Sewer system” or “sewerage system” means pipe lines or 
‘conduits, pumping stations, and force mains, and all other con- 
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structions, devices, and appliances appurtenant thereto, used for 
conducting +» wage, industrial waste or other wastes to a point of 
ultimate (1 iI 


9, “Preaiment works” means any plant, disposal field, lagoon, 
pumping station, constructed drainage ditch or surface water in- 


tercepting ditch, incinerator, area devoted to sanitary land fills, 
or other works not specifically mentioned herein, installed for the 
purpose of treating, neutralizing, stabilizing or disposing of 
sewage, industrin| waste or other wastes. 

10.) “Disposal system” means a system for disposing of sew- 
age, industrial waste or other wastes, and including sewer sys- 
tems and treatment works. , 


ll. “Outlet” means the terminus of a sewer system, or the 
point of emerveence of any water-borne sewage, industrial waste 
or other wastes or the effluent therefrom, into the waters of the 
state. 


» 

12. “Shellfish” includes oysters, scallops, claims,? mussels and 
other aquatic mollusks, and lobsters, shrimp, crawfish, crabs and 
other aquatic crustaceanSes ac 


§ 17-0303. General powers and duties applicable to por- 
tions of this article 
1. The provisions of this section shall epply only to titles 1 to 11, 


inchrsive, and title 19 of this article, 

2. ‘The depertment shall have adovtcistrative jurisdiction to nbate and 
preven! the pollution of waters eo: the state in the manner herein pro- 
vided in seeordance with the eless!ieation of waters adopted by the de- 
partment porsiant to seetion L7-0Sel and in accordance with stand- 
ards, eriteris, limitations, rules and regulations and permit conditieas 


auopted, pioniulyated or applied dy the department pursuant to title 8 
hereof. 


3. ‘the department, acting through the commissioner may, 
from time to time, adopt, amend, or cance! administrative rules 
and regulations governing the procedure to be followed with re- 
spect to hearing. Ming of reports, the issuance of permits, and all 
other matter relating to procedure, and generally, may make such 
administrative rules and regulations, and do and perform any 
and all acts, not inconsistent with the provisions of this article 
listed in subdivision 1 of this section, as may be necessary or 
proper to carry into effect such provisions of this article listed 
in subdivision 1 of this section, and may make, amend and repeal 
rules and regulations for the storage of liquids likely to pollute 
the waters of the state including, but not limited to, standards 
for the construction, installation, maintenance, protection and 
diking of tanks used to store any such liquids and their associ- 
ated struciures, piping, valves, fittings, fixtures and outlets, in 
conjunction with the promulgation of which, the commissioner 
shall consider codes and practices of industries concerned with 


i 
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the handling and storage of such liquids and the time required 
for persons engaged in such industries to conform with such 
rules and regulations. Such rules and regulations, before becom- 
ing effective, shall be filed with the secretary of state for pub- 
lication in the “Original Compilation of Codes, Rules and Regula- 
tions of the State of New York” published pursuant to section 
120 of the Executive Law. 


4. The commissioner is hereby authorized to: 


a. Hold public hearings, receive pertinent and relevant proof 
from any party in interest who appears at such hearing, compel 
the attendance of witnesses, make findings of fact and deter- 
minations, and assess such penalties therefor as,are hereinafter 
prescribed, all with respect to the violations of the provisions of 
this article listed in subdivision 1 of this section, or the orders 
issued by the commissioner; 


b. Make, modify or cancel orders requiring the discontinu- 
ance of the discharge of sewage, industrial waste or other wastes 
into any waters of the state in accordance with the pr’bvisions of 
this article listed in subdivision 1 of this section, and specifying 
the conditions and time within which such discontinuance must 
be accomplished. 


c. Institute or cause to be instituted in a court of competent 
jurisdiction proceedings to compel compliance with the provisions 
of this article listed in subdivision 1 of this section or the deter- 
minations and orders of the commissioner; 


d. Issue or deny permits, under such conditions as may be 
prescribed for the prevention and abatement of pollution, for the 
discharge of sewage, industrial waste or other Wastes, or for ic 
installation or operation of disposal systems or parts thereof; 


e. Continue any permit heretofore or hereafter issued under 
the provisions of this article listed in subdivision 1 of this sec- 
tion, or under the authority of laws previously enacted and there- 
after repealed, whenever, after hearing thereon, the commission- 
er determines that such continuation is necessary or desirable to 
prevent or abate pollution of any waters of the state; 

f. Revoke or modity any construction, operating or discharge permit 
heretofore or hereafter issued under the provisions of this article listed 
in subdivision 1 of this section or under the authority of luws previous- 
ly enucted and thereafter repented, whenever, after hearing thereon 
the commissioner determines that such revocation or modification is nec- 
essary or desirable to prevent or abate poilution of any waters of the 


state provided, however, that the hearing required under this paragraph 
may be waived in writing by the applicant or permitee; 
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g. Conduct such investigations as may be deemed advisable 
and necessary to carry out the intents and purposes of the pro- 
visions of this article listed in subdivision 1 of this section; 


h. Settle or compromise, with the approval of the attorney 
general, any action or cause of action for the recovery of a penal- 
ty under the provisions of this article listed in subdivision 1 of 
this section as he may deem advantageous ‘o the state; 


i. Perform such other and further acts as may be necessary, 
proper or desirable, to carry out effectively the duties and re- 
sponsibilities prescribed in the provisions of this article listed in 
subdivision 1 of this section. 

5. It shall be the duty and responsibility of the department 
to: 


a. Encourage voluntary cooperation by all persons in pre- 
venting and abating pollution of the waters of the state; 


b. Encourage the formulation and execution of plans by co- 
operative groups or associations of municipalities, industries, and 
other users of the waters who, severally or jointly, are or may 
be the source of pollution in the same waters, for the prevention 
and abatement of pollution; 


c. Cooperate with the appropriate agencies of the United 
States or other states, or any interstate agencies in respect to 
pollution control matters, cr for the formulation for submission 
to the legislature of interstate pollution control compacts or 
agreements ; 


d. Cohduct or cause to be conducted studies and research, and 
provide services by itself or in cooperation with federal, inter- 
state, state or municipal agencies, with respect to pollution abate- 
ment or contre! problems, disposal systems, and treatment of 
sewage, industria! waste and other wastes, which shall include 
but not be limited to (1) advances in effectiveness and economies 
in waste water treatment and plant design and operation, (2) 
feasible and economical means for providing sewers and sewage 
treatment works for small communities, (3) economical means 
for future incorporation of separate sewer service units into 
area-wide svetems, (4) studies of selected problems, such as in- 
dustrial wastes and changing sewage characteristics, (5) de- 
velopment of a data processing system for periodic determination 
of the status of water pollution control throughout the state, (6) 
provision of advisory services for municipal officials in relation 
to sewage problems, including information material concerning 
plannine, construction and operation, financial assistance pro- 
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grams and methods of defraying the costs of sewers and sewage. : 
treatinent plants, and (7) assimilative capacities of streams, 
lakes and other waters of the state; 


e. Prepare and develop a general comprehensive plan for the 
abatement of existing pollution and the prevention of new pollu- 
tion, by the installation, use, and operation of practical and avail- 
able syste is, methods and means for controlling pollution, rec- 
ognizing different requirements for separate waters and for 
different segments of the same waters ; 


f. Require to be submitted to it, and to consider for approval, = 
plans for disposal systems or any part thereof, and to inspect the — 
construction thereof for compliance with the approved plans; 


g. Serve as an agency of the state for the receipt of moneys 
frora the federal government, or other public or private agencies, 
and to expend the same, after appropriation therefor, for the 
purpose of pollution control, studies or research 


> a 
h. Establish a water quality surveillance network with suf- 
ficient stations and sampling schedule to meet the needs of the 
state, including ground water and surface water, both fresh and . 
salt, and publish the results of such water quality surveillance. 
network periodically; - 


i. Develop a public education and promotion program to aid - 
and assist public officials in publicizing needs and securing Sup- .° 
port for pollution control action; «| § 


j. Prepare an annual report on the status of the water pollu- : 


tion control program, covering all phases of the program; 


quirements of subdis sion 3 of section 17-0303, providing for tho test- 
ing and measuring of sewage, industrial waste or other wustes, at their 


outlet or point source into waters of the state, and further providing 
for the maintaining of a permanent record of the resulting data, and 
periodically reporting such record to the commissioner, subject to the 
restriction set forth in subdivision 6 of section 17-0303. 

6. The commissioner, or his authorized representative, shall F 
have the right to enter at all reasonable times in or upon any ‘ 
property, public or private, for the purpose of inspecting and in- ; 
vestigating conditions relating to pollution, or the possible pollu- s 
tion of any waters of the state, which inspection or examination = 
does not involve confidential information relating to secret 7. 
processes or economics of operation. - xt 


k. Promulgute rules, regulations and standards, subject to the re- | 
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7. The commissioner, or his authorized representative may 
examine any records or memoranda pertaining to the operation 
of a disposal system or treatment works which examination does 
not involve confidential information relating to secret processes 
or to economics of operation. 


TITLE 5—PROHIBITIONS 


§ 17-0501. General prohibition against pollution 

1. Jt shall be unlawful for any person, directly or indirectly, 
to throw, drain, run or otherwise discharge into such waters 
organic or inorganic matter that shall cause or contribute to a 
condition in contravention of the standards adopted by the de- 
partment pursuant to section 17-0311, 


| 
§ 17-0503. Prohibition against pollution of waters of | 
marine district 

1. Sewage, industrial waste or other wastes, or any sub- | 
stance injurious to edible fis and shellfish, or the culture or 
propagation thereof, or which shail in any manner affect the | 
flavor, color, edor or Sanitary condition of such fish or shellfish 
So as to injuriously affect the sale thereof, or which shall cause : 
any injury to the public and private shell fisheries of this state 
shall not be placed or allowed to run into the waters of the state 
in the marine district nor into any waters of Long Island, tribu- 
tory to the marine district. 


2. Garbage, cinders, ashes, oils, slulge oe refuse of any kind shall 


not Le thrown, diunp-d or permitted to run into che weiers of the ruarine 
district. 
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ARTICLE 23—MINERAL RESOURCES 


§ 23.0101. Definitions 
As used in this article, unless the context otherwise requires: 
1, “Cavity” means an open or partially open space Jett after a salt 
has been solution mined. 
2. “Picld” means the general area underlaid by one or more pools. 


“Gas means all natural, manufactured, mixed, and byproduct 
gas, and all other hydrocarbons not defined as oil in this section. 


4. “Ou” means crude petroleum oil and all other hydrocarbons, 


regardie ss of gravity, that are produced at the wellhead in liquid form 
a ordinary production methods and that are not the result of condensa- 
ton Gf} gas 

5 at 


2 
G. 


Owner” imeans the person who has the right to dril! inte and 
produce trom a pool or a salt deposit and to appropriate the oil, gas or 
salt he produces either for himself or others, or for himself and others. 


6. “Person” means and inclides any natural person, corporation, 
association, partnership, receiver, trustee, executor, administrator, guard- 
ian, fiduciary, or other representative of any kind, and includes any de- 
partment, azency or instrumentality of the state or any of its govern- 
mental subdivisions. 

7. “Pool” means ap vndergroun?! reservoir containing a common 
acewmnulation of oi! or gas vc both; each zone of a structure which is 
completely separated from any other zone in the same structure is 4 
pool. 

§ “Producer” means the owner of a well or wells capable of pro- 
ducing: o:!, cas, or salt; or any sult or hydrocarbon mixture. 

9. “Product” means any eammodity made from oil or gas and in- 
cludes refined erude oil, erude tops, topped crude, processed crude, 
processe:| crude petroleum, residue from crude petroleum, cracking stock, 
uneracked fuel oil, fuel oil, treated crude oil, residuum, gas oil, casing- 
head yasoline, natural-gus gasoline. kerosene, benzine, +ash oil, waste oil, 
blended gasoline, lubricating oi!, blend: or mixtures of oi! with one or 
more liquid products or by-products derived from oil or gas, and blends 
or mixtures of two or more liquid products or by-products derived from 
oil or gas, whether berein enumerated or not. 

10. “Reservoir? nieans any underzround reservoir, natural or arti- 
ficial cavern or geologic dome, sand or stratigraphic trap, whether or 
not previously occupied by or containiny oil or gas. 

11. “Salt? means sodium chloride, evaporite or other water soluble 
minerals, either in solution or as a solid or crystalline material in 2 pure 
state ur as a nuxture. 

12. “Solution mining” means the dissolving of an underground salt 
by water to produce a brine tor transport to another underground or sur- 
fuce location for sale, processing or storaye. 

13. “Waste” means 

a. Physien! waste, as that term is genecully understood in the oil und 
gas industry; 

b. The inefticient, excessive or improper use of, or the unnecessary 
dissipation of reservoir energy; 

c. The locating, spacing, drilling, -yuipping, operating, er producing 
of any oil or gas well or wells in a isauner which causes or tends to 
cause reduction in the quantity of oi! or yas ultimately recoverable from 
a pool under prudent and pcoper operations, or which causes or tends 
to cause unnecessary or excessive surtuce loss or destruction of cil or 
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d. ‘Lhe inefficient Storing of oil or cas; and 

e. The flavin: of Ses produced from: an oi} or contensate well after 
the department has furind that the use of the §as, on terms that ere just 
and reasonable, is, or wil! be economically feasible within a rezsonable 
time. 


3 23-0102. Short title 
This article shal! 
solution mining law”. 


be known and may he cited as the “ 


oil, was and 


TITLE 3—GENERAL PROVISIONS 


§ 23-0301. Declaration of policy 

It is hereby declared to be in the public interest to foster, encourage 
and promote the development, production and utilization of natural re- 
sources of oil and gas in this state in such a manner as will prevent 
waste; tu authorize and to provide for the operation and development 
of oil and yas properties in such a manner that a greater ultimate re- 
covery of oi! and gas may be had, and that the correlative rights of all 
owners and the rights of all persons including landowners and the gen- 
eral public niny be fully protected, and to provide in similar fashion for 
the underzround storage of gas and the solution mining of salt. 


§ 23-0303. Administration of article 


Except to the extent that the administration of this article is 
specifically entrusted to other agencies or officers of the state 
by its provisions, such administration shall be by the department. 
Geological services for the department in connection with the ad- 
ministration of this article shall be provided by or in coopera- 
tion with the state geologist. Within appropriations therefor the 
depart:nent is authorized to employ such personnel as may be 
necessary for the administration of this article and may also em- 
ploy or secure the services of such engineering, technical and 
other consultants as it may require from time to time. 


§ 23-0305. Powers and duties of the commissioner and the 
department 
1. ‘The provisions of this section shall apply only to rules, reg: 
ulations, orders and hearings made or conducted in the adminis- 
tration of this article. 


2. No rule, regulation, order or amendment thereof, except 
in an emergency, shall be made by the department without a 
public hearing upon at least ten days’ notice, exclusive of the 
date of service. The public hearing shall be held at such time 


W.Y. 


(cont.) 


and place as may be prescribed by the department and any in- 
terested person shall be entitled to be heard. 

3. When an emergency requiring immediate action is found 
to exist, the department may make an emergency order without 
notice or hearing, which shall be effective when made. No emer- 
gency order shall be effective for more than fifteen days. 

4. Any notice required by this article shall be given by the 
department by any one or more of the following methods: (a) 
personal service, (b) publication in one or more issues of a news- 
paper of general circulation in the county where the land affect- 
ed or some part thereof is situated, or (c) by registered or cer- 
tified maii addressed, postage prepaid, to the last known mailing 
address of the person or persons affected. The date of service 
shall be the date on which service was made in the case of per- 
sonal service, the date of first publication in the case of notice 
by publication, and the date of mailing in the case of notice by 
mail. The notice shall specify the style and number of the pro- 
ceeding, the time and place of the hearing, and shall briefly 
state the purpose of the proceeding. Should the department elect 
to give notice by personal service, such service may be made by 
any officer authorized to serve process, or by any agent of the 
department in the same manner as is provided by law for the 
service of process in civil actions in the courts of the state. 

5. All rules, regulations and orders made by the department 
shall be in writing, shall be entered in full and indexed in books 
to be kept by the department for that purpose, and shall be 
public records open for inspection at all times during reasonabie 
office hours. A copy of any department rule or regulation shall 
be received in evidence in all courts of this state with the same 
effect as the original, if certified by a member or duly authorized 
employee of the department. 

6. The department may act upen its own motion or upon the 
application of any interested person. On the filing of an applica- 
tion concerninz any matter within the jurisdiction of the de- 
partment, pursuant to this article, the department shall prompt- 
ly fix a date for a hearing thereon, and shall cause notice of 
the hearing to be given. The hearings shall be held without un- 
due delay 2fter the filing of the petition. The department shall 

make its order within sixty days after the conclusion of the 
hearing. 


7. To aid in the administration of this article, the commis- | 
sioner may issue subpoenas in his name requiring the attendance | 


and giving of testimony by witnesses and the production of books, 
papers and other documentary evidence for any hearing, pro- 
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ceeding or investigation conducted or to be conducted by or be- 
fore the department. Service of such a subpoena, enforcement 

of obedience thereto, and punishment for disobedience thereof 
shall be had as and in the manner provided by the Civil Practice 
Law and Rules relating to enforcement of a subpoena issued by 

a board or committee except that in the case of hearings, pro- 
ceedings or investigations before or conducted by the department 
neither the holder of a permit or lease issued pursuant to this 
article, nor an employee of such permit holder or lessee, nor an 
officer or stockholder in a permittee or lessee corporation, when 
required to attend as a witness, shall be entitled to any sub- 
poena fee or mileage. Any member of the department or any | 
person who may be designated by the department to hold hear- © 
ings may administer oaths to witnesses. The department also 
may provide for the taking of depositions of witnesses for the 
purpose of any such hearing. In such case such officer, em- 
ployee or other person may administer oaths to the witnesses 
whose depositions are to be taken. Each deposition shall he re- 
duced to writing and subscribed by the deponent. The provisions 

of this subdivision shall apply only to the administration of this 
article. 


8. With respect to oil pools or fields and natural] gas pools 
or fields which have been discovered, developed and operated, or - - 
are in the process of being developed and operated, on or prior 
to October 1, 1963, the department shall have power to: 


a. Make such investigations as it deems proper-to determine 
whether waste exists or is imminent. 


b. Require identification of ownership of producing leases, 
tanks, plants, structures and facilities for the cians and 
refining of oi] and gas. 


c. Classify and reclassify pools as oil or gas pools, or wells as 
oil or gas wells, for purposes material to the interpretation or ad- 
ministration of this article. 


d. Require the drilling, casing, operation and plugging ‘of 
wells in accordance with rules and regulations of the department _ 
in such manner as to prevent the escape of oil, gas or water out 
of one stratum into another; the intrusion of water onto oil or 
gas stratum; the pollution of fresh water supplies by oil, gas or 
salt water; and blowouts, cavings, seepages and fires. 
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e. Enter, tok temporary possession of any abandoned well and plug 
the < fh: rove in iis plugging rules and reguilatiens, whenever 
any owner or operetor shall neglect or refuse to comply with such rules 
and regulations Sach plugging by the department skull be at the ex- 
pense of the own or operator whose duty it may be to plug the well. 
Primary hability ror the expense of such plagging and first recourse 
td the vecavers thereof shall be to the operator unless a contract for 

fe production, development, exploration her working of Ww 
to which the les sr or other Sadek of hag ge ater cob i 

a ny OF | ; id gas rights is a party, 
shall place such lability on the owner or on the owner of another in- 
terest is the lind on whieh the well is situated. When an operator vio- 
pee age - rt —— to plugzing an abandoned well he re is 
the commence a 


ering responsibilities 
of the afore- 


ator. 

oblization 

unless a subsequent operator has furn 

stitute as herein provided acceptable 

for the transfer of the well pluzsing 

operator has heen granted by the department. 

any well, where such plugging is necessary or incident to the com- 
meneins: or carrying on, of storage operations under or pursuant to sec- 
tions 2°} 1103 or 23-1301 shall be borne by the operator of the storage 
facility. 

f. Hequire that every person who produces, selis, purchases, acquires, 
stores or trarsports oil or gas in this state shall keep and maintain com- 
plete and accurate records of the quantities thereof, or true copies or 
duplicates shall be kept or made evailuble for examination within this 
state by the department or its agents at all reasonable times and that 
every such person file with the departreent such reports concerning pro- 
duction, sales, triasportution or storage oa a form acceptable to the de- 


partment, proviled that any such recores or reports, and any informa- 
tion obfoued thecetrom shall be only for the confidential use of the 
department soi cther departments, ayencies and ofticers of the state 
povernirnal until six months etter the period to which said records or 
repurts apply, untess the person furnishing the same shall expressly 
agree to their earlier publication or availability to the xeneral public. 
Nothing herein shall be construed to prevent the use of such records, 
reports or jnfermation obtained therefrom by any department, agency 
or offieer of the state government in compiling or pul:'shing analysts 
or summarie relating to the general condition of the industry, the 
economy, or the condition of the natura! resources of this state, provided 
that such analyses or summaries do not involve the publication of rec- 
ords, reports or information relating to a single firm or business enter- 


prise. 
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(cont. ) 


9. With respect to oil pools or fields and 
or fields to which subdivision 8 of this sec 
the department shall have power to: 


a. Do and require all thin 
section, 


natural gas pools 
tion does not apply, 


gs set forth in subdivision 8 of this 


b. Require the taking and making of well logs, well samples, 
directional Surveys and reports on well locations and elevations, 
drilling and production, and further require their filing pur- 
suant to the provisions of paragraph g of this subdivision. Upon 
the request of the state geologist, the department shall cause 
such duplicate samples or copies of records as may be required 
pursuant to this paragraph to be furnished to him. 

ce. Give notice to persons 
ations of the commencin 
‘tions which may 


engaged in underground mining oper- 
g of any phase of oil or gas well opera- 
affect the safety of such underground mining 
operations or of the mining properties involved. Rules and reg- 
ulations of the department shall specify the distance from under- 
ground mining operations within which such notice shall be given 
and shall contaih such other Provisions as in the judgment of the 
department shall be necessary in the interest of safety. No per- 
son shall be entitled to receive, nor shall it be the responsibility 
of the department to furnish, any notice required by this para- 
graph unless the person or persons engaged in underground min- 
ing operations or having rights in mining properties have noti- 
fied the department of the existence and location of the opera- 
tions or properties in respect of which notice is to be given. 
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d. Require that production from wells be separated into 
gaseous and liguid hydrocarbons and that each be accurately 
measured by such means and upon such standards as may be 
prescribed by it. 


(cont) 


e. Require metering or other measuring of ail, gas or product 
in pipe lines, gathering systems, barge terminals, loading racks, 
refineries or other places. 

f. Require the cperation of wells with efficient gas-oil and 
water-oi! ratios, fix these ratios, and limit production from weils 
with inefficient gas-oil or water-oil ratios. 

g. Require that every person who produces, sells, purchases, 
acquires, stores, transports, refines or processes, oil or gas in- 
this state shall keep and maintain complete and accurate rec- 
ords of the quantities of such oil or gas, or true copies or dup- 
licates shall be kept or made available for examination within 
this state by the department or its agents at all reasonable times 
and that every such person file with the department such re- 
ports as it may prescribe with respect to such oil or gas or their 
products; provided that any such records or reports, and any 
information obtained from them shail be only for the confiden- 
tial use of (he department and other departments, agencies and 
officers of the state government until six months after their dis- 
closure to the department, uniess the person furnishing the same 
shall expressly agree to their earlier publication or availability to 
the general public. Nothing herein shail be construed to prevent 
the use of such records, reports or information obtained there- 
from by any depurtment, agency or officer of the state govern- 
ment in compiling or publishing analyses or summaries relating 
to the general condition of the industry, the economy, or the con- 
dition of the natural resources ef this state, provided that such 
analyses or summuries do not involve the publication of records, 
reports or information relating to a single firm or business en- 
terprise. 

h. Regulate the driiing of wells and all other operations for 
the production ©! «as or oil. 


i. Prior to the commencement of drilling of any well to which 
this section :oplies, the department shal! require the operator to 
furnish to the department a bond acceptable to it conditioned for 
the performance of said operator's plugging responsibilities with 
respect to said well, or in lieu of such bond, proof of financiul 
responsibility satisfactory to the department. 

j. The provisions of paragraph b of subdivision 9 of this sec- 
tion also shall be applicable to test wells put down more than one 
mile frorn any existing production or dry hole. 
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(cont.) 


k. In the case of any well legally plugged pursuant to this 
subdivision or subdivision 8 of this section, the responsibility 
for and the cost of replugging or reinforcing the plug on any 
well, whenever such replugging or reinforcement is made neces- 
sary by reason of the commencement or expansion of storage 
operations, shall be borne by the operator of the storage facility. 


10. The department may waive the filing or reporting of any 
information required by this article for individual oi] or gas wells 
whenever it finds that such filing or reporting for a group of 
wells will substantially serve the purposes of this article. The 
department shall not permit filing or reporting of information 
required by this article by groups of wells in lieu of filing or 
reporting for individual wells unless it has in force rules and 
regulations in accordance with which such well grouping shall 
be made and detailing the specific procedure for such filing and 
reporting. 


11. With respect to solution mining areas which have been developed 
And operated, or are in the process of being developed and operated on 
or prior to October first, nineteen hundred seventy-four, the department 
shall have the power to: r 

_¥. Require identification of ownership of producing leases and solu- 
tion mining equipment such as strictures, tanks, gathering systems and 
facilities for the transportation of salt brine. 


Require the drilling, casing, operation and Plugeing of wells in nc- 
corcance with rules and reculations of the department in such a manner 
as to prevent the loss or esvape of oil or 45 reserves to the surface or 
to other strata; the intrusion of brine or water into commercial oi! or 
Gas reserves; the pollution of fresh water supplies by oil, £as or sult 


Wuter, and to facilitate the efficient use of ground and surface waters in 
Solution mining, 


ce. Enter, take temporary possession of any abandoned well and plug 
the same as provided by this subdivision, whenever any owner or operator | 
shall neglect or retuse to comply with paragraph b. Such plugging by 
the department shall be at the expense of the owner or operator whose 
duty it may be to plug the well. Priniary lability for the expense of 
such pluguing und first recourse for the recovery thereof shall be to the 
Operator unless u contract for the production, development, exploration 
or other working of the -vell, to which the lessor or other grantor of the 
salt is party, shall place such liability on the owner or oa the owner of 
another interest in the land on which the well is situated. When an 
operitor violates the law in reference to plagging an abundoned well he 
may not transfer his responsibility therefor by surrendering the lease. 
The cost of plugging any well, where such plugging is necessary or in- 
cident to the commencing or carrying on of storage operations under or 
pursuant to sections 23-1103 or 23-1301 of this article shall be borne by 
the operator of the storuge facility. ‘ 

12. With respect to solution mining areas to which subdivision eleven 
of this section does not apply, the department shall have power to: 

a. Do and require all things set forth in subdivision eleven. 

b. Give notice to persons engaging in underground mining operations 
of the commencing of any phase of solution mining well operations 
which may affect the safety of such underground mining operations or 
of the mining properties involved. Rules and regulations of the de- 
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partment adopted pursuant hereto shall specify the distance from such 
undersvround mining operations within which such notice shal! be given 
ar shall contain such other provisions as in tne judgment of the de- 
partment shall be necessery in the interest of safety. No person shall 
be entitled to receive, nor shall it be the responsibility of the depart- 
ment to furnish, any notice pursuant hereto unless the person or per- 
sons engaged in underground mining operations or having rights in inin- 
ing properties have notified the department of the existence acd loca- 
tion of the operations or properties in respect of which notice is to be 
given. 


e. Require metering or other measuring of brine produced by solution 
mining, and the maintenance of the records from each cavity or group of 
interconnected cavities until the wells in a cavity have been abandoned 
and plugged. These records shall be given to the department on re- 
quest and shall rot be released by the department for publication or be 
available to the ceneral public without consent of the producer. 

d. Revulate the drilling of wells and all other operations for the 
production of salt brines. 

e. Enter, take temporary possession of any abandoned well and plug 
the same as provided in its “lugging mules and regulations, whenever 
any operator shall neglect or -efuse to comply with such rules und ree- 
ulations. Such plocying by the department shall be at the expense of 
the operstor whose duty it shall be to plug the well. Prior to the com- 
mencement of dritlioy of any well to whieh this subdivision applies, the 
departrient shail recnire the operator te tarnish to the department a 
bond xeceptable to it conditioned upon the performance of said epera- 
tor’s plugeing res; onsibilities with respect to said well. Upon the ap- 
proval of the department, in lieu of such bond, the operator may deposit 
cash or necotiahl bends of the United States Government of like 
amount in an escrow account conditioned upon the performance of said 
operator's plucving responsibilities with respect to said well. The afore- 
mentioned bondins requirements also shall remain the obligation of the 
original operator rerardless of changes in operators unless a subsequent 
operator has turnished the appropriate bond or substitute as herein 
provided acceptable to the department and approval for the trausfer 
of the well pluvging responsibility to the subsequent operrtor has been 
granted by the department. 


13. In the ease of anv well legally plugged pursuant to subdivision 
eleven Or tyelve Ccreot, the respopsiblity for the cost of repluzeing 
or reinterciog the olarcing of any well, whenever such replugeing or 
Feinforet::: is miwe vecesacy by reason o€ the commencement or ex- 
pausion oF stor ce operations, shall he borne by the operator of the 
Storage iaciity, 

Lb Tre depertnent may use any of its powers for the purpose of | 
cooperaticr with any other state or jurisdiction in regulating or otber- | 
Wise affecting the develupment or production of oil, gts or sult at 
any location where such development or production may have x phy- 
oie affect on development or production in such other state or juris- 

iction. ” 


TITLE 5—\WELL SPACING IN NEW OIL AND NATURAL 
GAS POOLS AND FIELDS 


§ 23-0501. Well spacing in new oil and natural gas pools 
and fields \ 

1. Well spacing in oil pools or fields and in natural gas pools 
or fields to which subdivision 8 of section 23-0305 does not ap- 
rly, shall be subject to the provisions of this section. 

2. Whenever the department finds after notice and hearing 
tuat the spacing of wells in any field is necessary to garry out 
the policy provision of section 23-0301, it shall promptly estab- 
lish spacing units for each pool in the field, except in those pools 
that have been developed to such an extent that it would be im- 
practicable or unreasonable to establish spacing units at the 
existing stage of development. 

3. Spacing units shall be of apnroximately uniform size and 
shape for the entire pool, except that where circumstances rea- 
sonably require, the department may grant exceptions to the size 
or shape of any spacing unit or units, provided that in so doing 
the department shall, if necessary, make such adjustment of the 
allowable production from the well or wells drilled thereon so 
that the owners of each spacing unit shall receive their just and 
equitable shares of the production from the pool. 

4. An order establishing spacing units shall specify the size 
and shape of the units, which shall be such as will, in the opinion 
of the department, result in the efficient and economical develop- 
ment of the pool as a whole, and no unit shall be smaller than the 
maximum area that can be efficiently and economically drained 
by one well. 


5. An order establishing spacing units shall specify the loca- 
tion for the drilling of a well thereon, in accordance with a rea- 
sonably uniform spacing pattern, with necessary exceptions for 
wells drilled or drilling at the time of the issuance of the spacing 
order. If the department finds that a well drilled at the pre- 
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scribed location would not produce in paying quantities, or that 
surface conditions would substantially add to the burden or haz- 
ard of drilling such well,-or for other good cause shown, the de- 
partment is authorized-to make an order permitting the well to 
be drilled at a location other than that prescribed by the spacing 
order, provided that in so doing the department shall, if neces- 
sary, make such adjustment of the allowable production from 
the well drilled so that the owners of such spacing unit shall re- 
ceive no more than their just and equitable shares of the produc- 
tion from the pool. 


6. An order establishing spacing units for a poo! shall cover 
all lands determined or believed to be underlaid by such pool, and 
may be modified by the department from time to time to include 
additional lands subsequently determined to be underlaid by such 
pool. 


lod 


7. An order establishing spacing units may be modified by the 
department to change their size, or to permit the drilling of addi- 
tional wells on a reasonably uniform pattern. 


8. After the date of the notice for a hearing called to estab- 
lish spacing units, no additional well shall be commenced for pro- 
duction from the pool until the order establishing spacing units 
has been made, unless the commencement of the well is authorized 
by order of the department. 


9, An order establishing spacing units shall, unless the spac- 
ing be related to unit operation of an entire pool or part thereof 
pursuant to the provisions of subdivisions 4 through 12 of section 
23-0901, specify the procedure to be followed for compulsory 
integration of interests within the individual spacing units. Such 
procedure shall be consistent with the provisions of subdivisions 
2 and % of section 23-0901. The order also shall provide for a 
time interva! of not less than ninety days, nor more than that 
which the department regards as consistent with the objectives 
of well spacing and unitization, during which voluntary integra- 
tion purscant to section 23-0701 shall be permitted before the 
compulsory integration procedure of subdivision 3 of section 23— 
0901 becomes effective. 
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TITLE 7—VOLUNTARY INTEGRATION AND UNITIZA- 
TION IN NEW OLL AND NATURAL GAS POOLS 
AND FIELDS 


Voluntary integration and unitization in new 
oil and natural gas pools and fields 


Voluntary integration and unitization in oil pools or fields and 
in natural gas pools or fields to which subdivision 8 of section 
23-0305 does not apply, shall be subject to the provisions of this 
section. When two or more separately owned tracts are em- 
braced within a spacing unit, or when there are separately owned 
interests in all or a part of a spacing unit, the interested»persons 
may integrate their tracts or interests for the development and 
operation of the spacing unit. An agreement for the unit or for 
the cooperative development and operation of a field, pool, or part 
thereof, may be submitted to the department for approval as 
being in the public interest or reasonably necessary to preveut 
waste. Such approval shall constitute a complete defense to any 
suit charging violation of any statute of this state relating to 
trusts and monopolies on account thereof or on amount of ep- 
erations conducted pursuant thereto. Failure to submit such an 
agreement to the department. for approval shall not for that rea- 
son imply or constitute evidence that the agreement or operations 
conducted pursuant thereto are in violation of laws relating to 


| 
| 
trusts and monopolies. - 


TITLE 9—COMPULSORY INTEGRATION AND UNITIZA- 
TION IN NEW OIL AND NATURAL GAS POOLS 
- AND FIELDS 


§ 23-0901. Compulsory integration and unitization in new 
vil and natural gas pools and fields 


1. Compulsory integration and unitization in oil pools or 
fields and in natural gas pools or fields to which subdivision 8 
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of section 23-0305 does not apply, shall be subject to the provi- 
sions of this section with subdivision 3 to be specifically applica- 
ble to integration within individual spacing units and subdivi- 
sions 4 through 12 to be specifically applicable to unit operation 
of an entire pool or part thereof... 


ae, 


.sPITLE 11--LEASES FOR PRODUCTION AND STORAGE 
fe OF OIL AND GAS ON STATE LANDS 


Ph 


§ 23-1101. Procedure for obtaining oil and gas production !2ase 


i, The department may make leases on behalf of this stute for the 
exploration, development and »>“luction of oil and eas in slate owned 
laads, except state park lands, aad the lands under the waters of Lake 
Erie and Lake Ontario or along their shorelines upon such terms and 
conditions including consideration as to it shall seem just and proper. 

2. All ot] aud gas leases shall: 

a, Be limited in duration to a period not to exceed ten years and as 
long thereafter as vil and gas is produced in commercially paying quan- 
tities; 

b. Provide for payment to the cgency having jurisdiction over the 
Jeased lands of such considerition, rovalties, rentals, bonuses and other 
compensation as shall, in the discretina of the department, be in the 
best interests of the people of the state of New York; 

¢. Provide for prompt exploration followed within a reasonable time 
by operations for the production of oil and gas, if such be found, and 
shall also contain provisions for the termination of such lease by reason 
of the lessee’s failure to so explore or operate; 

d. Be invalid unless they shall have the prior epproval of such state 
department, division, bureau or agency thereof, or state agency having 
jurisdiction uver the land in question; and authority to give such con- 
sent is hereby confemed upon the heal of any such state department, 
or & division, bureau or agency thereof, or any state agency, and with 
respect to lends under water held by the state in its sovereign capacity, 
jurisdiction is ce« ned to be in the Commissioner of General Services; 
and 

e. Be inepplicadle to any state park lands and to any lands the leas- 
ing of which is prohibited by the State Constitution. 

3. Any such oil, gas, or oil and gas lease or leases made and granted 
pursuant to this section shall be awarded to- the highest responsible 
bidder after advertisement for sealed bids. Such advertisements for 
bids shall be published in the official newspaper or newspapers, if any, | 
or otherwise in a newspaper or newspapers designated for stich purpose. H 
Such advertisement shall contain a statement of the time and place | 
where all bids received pursuant to sich notice will be publicly opened | 
und rend. Ail bids received shall be publicly opened and rend at the 
time and place specified. At least thirty days shall elupse between the 
first publication of such advertisement and the date specified for the 
opening and rending of bids. Bids shall be subsnitted en forms provided 
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by the department, whieh forns shiel! indreate the method or methods 
for computing compensation to the state for the lease and shall contain 
such othe: directions as may be appropriate to secure comparability of 
bids subnutted for any given lease. The department, in its discretion, 
shat determine the highest bid after taking into consideration the antict- 
pated compensation to be returned to the state under any such lease by 
way of royalty payments, delayed lease rental payments, bonuses or 
other compensation or consideration, or by a combination of any or all 
of the sume. In cases where two or more responsible bidders submit 
identical bids, the department in its diseretion, may award the lease in- 
volved to any of such bidders. The depurtment in its discretion, may 
also reject eny or all bids and readvertise for new bids. The depart- 
ment may disallow any bid if the bidder upon request fails to furnish 
satisfactory evidence of responsibility. 


§ 23-1103. Procedure for obtaining gas storage lease 
1. The department may make leases on behalf of this state 
tur the storage of gas, and liquefied petroleum gas, in state owned 
lands upon such terms and conditions including consideration as 
to it shall seem just and proper. 


2. All leas.s made pursuant to this section shall: 


‘a. Provide for payment to the agency having jurisdiction over 
the leased lands of adequate and reasonable consideration ; 


b. Be invalid unless they shall have the prior approval of such 
state department, division, bureau or agency thereof, or state 
agency having jurisdiction over the land in question, and author- 
ity to give such consent is hereby conferred upon the head of any 
such state department, or a division, bureau or agency thereof, or 
any state ugency; and with respect to lands under water held by 
the state in its sovereign capacity, jurisdiction is deemed to be in 
the Commissioner of General Services ; 
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ec. Contain such other terms and provisions as may be neces- 
sary or appreprizte in order to promote the purposes of this 
article and the public policy of this state; and 

d. Be inapplicable to any lands the leasing of which is pro- 
hibited by the State Constitution. 


TITLE 13--UUNDERGROUND STORAGE OF GAS 


§ 23.-1301. procedure for obtaining underground storage 
permit 


1. No underground reservoir shall be devoted to the storage 
of gas, or liquefied petroleum gas unless the prospective operator 
of such storage reservoir shall have received from the depart- 
ment, after approval in writing ef the state geologist, an under- 
ground storage permit which shal! be in full force. The applica- 
tion for said permit shall include the following: 


a. A map showing the location and boundaries of the proposed 
underground storage reservoir. 


b. A report containing sufficient data to show that the reser- 
voir is adaptable for storage purposes. 

c. An affidavit signed by the prospective operator to the ef- 
fect that he has acquired by grant, lease or other agreement at 
least seventy-five percent of the storage rights in said reservoir 
calculated on the basis of surface acreage; and such affidavit 
shall also set forth that the applicant will agree as a condition 
to the issuance’ of such permit that it will thereafter within a 
reasonable time either acquire by negotiation, or file and proceed 
with condemnation proceedings to acquire, any outstanding 
storage rights in the remaining reservoir acreage. 

d. Such other information as the department may require. 

2. The permit shall be granted within ninety days of ap- 
plication unless the department finds that the application and 
the information submitted with it do not meet the requirements 
of this section, The department may revoke or suspend any 
underground storaye permit in force hereunder for failure to 


comply with any of its provisions or for failure to comply with 
subdivision 4 of this section. 


3. Subdivisions | and 2 of this section shall not apply to 
underground storage reservoirs or the storage of gas therein 
provided that such reservoirs have been placed in operation pri- 
or to October 1, 1963 and so long as such operation is not aban- 
doned. 

4. Fvery operator shall file with the department on or before 
December 31 of each year, a report with respect to each under- 
ground storage reservoir operated by him showing any change 
in: 

a. ‘The estimated size in surface acreage or shape of the 
reservoir; 
b. His estimate of total capacity of the reservoir; 


c. His estimate of working capacity of the reservoir; 
and 


d. Any other engineering, geological or operational data 
that may be requested by the department. 


5, No permit issued hereunder and no provision of this ar- 
ticle shall be construed to diminish or impair the jurtsdiction of 
the Public Service Commission with respect to regulation of 
the manufacture, transportation, distribution or sale of gas. 


TITLE 15—UNLAWFUL ACTS 


§ 25-1508 Gk 


It shall be unlawful to: 


2. Commence eperations for the drilling of a well for oil or 


gas, or an intake well, or for the storage of oil or gas, without. 
first giving the department notice of intention to drill. In the. 


event that new oil pools or fields or new natural 

\ gas pools or 
fields are discovered after October 1, 1963, it shall thereafter be 
unlawful to commence operations for the drilling of a well for 


oil or gas in such oil or gas pools or fields discover 
; ed after Oc-. 
tober 1, 1963, without first obtaining a permit from the depart- - 


ment, issued under such reasonable rules and regulations as it 
may prescribe. oy 


1. Waste oii or gas. a a 


a 


| 
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3. Commence operations for the drilling sf a well for solution mining 
of salt after October first, nineteen hundred seventy-four without first 
giving the department notice of intention to dvill and obtaining a per- 
mit from the department, issued under such reasonable rules and reg- 
ulations as it may prescribe. 

4. Abandon any oil, gas or salt well without first giving to the 
denartment prior notice in writing of intention to abandon. 


5. Willfully violate any provision of this article or any rule, 
regulation or order of the department made pursuant thereto. 
6. Do any of the following for the purpose of evading or vio- 


lating this article, or any rule, regulation or order of the depart- 
ment made pursuant thereto: 


a. Make any false entry or statement in a report required 
by this article or by any such rule, regulation or order; 


b, Make or cause to be made any false entry in any rec- 
ord, account or memorandum, required by this article, or by 
any such rule, regulation or order; 


c. Omit, or cause to be omitted, from any such recerd, 
account or memorandum, full, true and correct entries 2s 
required by this article, or by any such rule, regulation or 
order; 


d. Destroy, mutilate, alter or falsify any such record, 
account or memorandum. 


7. Knowingly aic or abet any other person in the violaticn of 


any provision of this article, or any rule, reeulation, or order of 
the department made pursuant thereto. 


ARTICLE 25 
Tidal Wetlands 


TITLE 1 


GENERAL Provisions AND Pusuic Pouicy 


§ 25-0101. short title—This article shall be 
known as the "Tidal Wetlands Act”. 


§ 25-0102. Dectaration of policy.—It is de- 
clared to be the public licy of this state to 
preserve and protect tidal v wetlands, and to pre- 
vent their despoliation and destruction, giving 
due consideration to the reasonable economic 
and social development of the state. 


§ 25-0103. Definitions. —1. “Tidal wetlands”. 
shall mean and include the following: : 
(a) those areas which border on or lie beneath | 
tidal waters, such as, but not limited to, banks, 
bogs, salt marsh, swamps, meadows, flats or 
other low lands subject to tidal action, including ! 
those areas now or formeriy connected to tidal ' 
waters; i 

(b) all banks, bogs, meadows, flats and tidal | 
marsh subject to such tides, and upon which ' 
grow or may grow some or any of the following: 
salt hay (Spartina patens and Distichlis spicata), 
black grass (Juncus Gerardi), saltworts (Salicor. 
nia ssp.}, sea lavender (‘Limonium carolinia- 
num), tall cordgrass (Spartina tinata and | 
Spartina cynosuroides), hightide bush (Iva fru-. 
tescens), cattails (Typha angustifolia and Typha 
latifolia), groundsel ‘Baccharis haimilifolia), 
marsh mallow ‘Hybiscus palustris) and the in- 
tertidal zone including low marsh cordgrass 
(Spartina alterniflora). j 

2. “Commissioner” shall mean the commis- 
sioner of environmental conservation. } 

3. “Pcllution” shall mean the presence in the | 
environment of conditions or contaminants in 
quantities or characteristics which are or may 
be injurious to human, plant, or marine life, 
wildlife, or other animal life, or to property, or 
which unreasonably interfere with the comfort- 
able enjoyment of lite and property throughout 
such tidal wetlands as may be affected thereby. 

4. “Person” shall mean any individual, public 
or private corporation, political subdivision, gov- 
ernment agency, department or bureau of the 
state, hi-state authority, municipality, industry, ; 
co-partnership, association, firm, trust, estate or ' 
-any other legal entity whatsoever. 

5. “Municipality” shall mean a village, town, 
city or county. : 


| 
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TITLE 2 


WETLANDS INVENTORY 


§ 25-0201. Inventory of tidal wetlands.—1. 
The commissioner shall as soon as practicable 
make an inventory of ail! tidal wetlands in the 
state of New York. This inventory, and any 
restrictive orders issued pursuant to section 25- 
0302 of this act, shall comprise a part of the 
statewide environmental plan as provided for in 


section 3-0303 of the environmental conserva. 
tion law 

2. The inventory shall set forth the bounda. 
ries of such wetlands using such photographic 
and cartographic standards and techniques as 
the commissioner may deem reasonable ind 
appropriate in order to provide clear and accu- 
rate maps of the tidal wetlands of the state for 
the purpose of effectuating the policies and 
provisions of this act. Said boundaries shall 
generally delineate all tidal wetlands in the 
state as defined in section 25-0101 of this act. At 
least sixty days prior to the commencement of 
the inventory the commissioner shall file with 
the secretary of state a detailed description of 
the technical methods and requirements to be 
utilized in compiling the inventory, and he shall 
afford the public an opportunity to submit writ- 
ten comments thereon. 

3. Upon completion of a tentative tidal wet- 
lands boundary map for a particular area, the 
commissioner or his designated hearing officer 
shall hold a public hearing in order to afford an 
opportunity for any person to propose additions 
or deletions from such map. The commissioner 
shall give notice of such hearing to each owner 
of record of all lands designated as such wetland 
as shown on such maps, and also to the chief 
administrative officer of each municipality 
within whose beundary any such wetland or 
portion thereof is located. by registered mail not 
less than thirty days prior to the date set for 
such hearing. The commissioner shall also cause 
notice of such hearing to be published at least 
once, not more than thirty days nor fewer than 
ten da.- berore the date set for such hearing, in 
at least two newspapers having a general circu- 
lation in the area where such wetlands are 
located. 

4. After considering the testimony given at 
such hearing and any other facts which may be 
deemed pertinent and after considering the 
rights of affected property owners and the policy 
and purposes of this act, the commissioner shail 
establish by order the final bounds of each such 
wetland. A copy of the order, together with 2 
copy of the map depicting such final boundary 
lines, shall be filed in the office of the clerk of 
the county in which each such wetland is lo- 
cated. The commissioner shall simultaneously 
ive notice of such order to each owner of all 
lunds designated as such wetlands by mailing a 
copy of such order to such owner by registered 
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mail. The commissioner shal! also simultane 
ously give notice of such order by registered 
mai! to the chief administrative officer of each 
municipality within whose boundary any such 
wetland or portion thereof is located. The com- 
missioner shall also cause a copy of such order 
to be published in at least two newspaper 


having a general circulation in the area where 
such wetlands are located. 

5. Any person aggrieved by such order may 
seek judicial review pursuant to article seventy- 
eight of the civil practice law and rules in the 
supreme court for the county in which the tidal 
wetlands are located, within thirty days after 
the date of the filing of the order with the clerk 
of oy county in which such wetlands are lo- 
cated. 


6. The commissioner shall supervise the main- | 
tenance of such boundary maps, which shall be | 
available to the public for inspection and exami- 
nation. The statewide inventory shall be read- 
justed from time to time as may be necessary to 
reflect such natural changes as have occurred 
through erosion, accretion, and otherwise and 
also to reflect such other changes as have occur- 
red as a result of the granting of permits pursu- 
ant to section 25-0403 of this act. 


§ 25-0202. Moraterium’ on alteration of 
tidal wetlands.—1. No person shail alter the 
state of any tidal wetland or of any area imme- 
diately adjacent to such wetland as the cominis- 
sioner may reasonably deem necessary to pre- 
serve in order to effectuate the policies anc 
provisions of this act, prior to the effective date 
of the land-use regulations adopted by the com- 
missioner pursuant to this act, unless a permit 
for such alteration shall have been obtained 
pursuant to section 15-055 of the environmen- 
tal conservation law. This moratorium shall not. 
restrict in any way any summary action taken | 
by the commissioner under section 71-0301 of; 
the environmental conservation law. | 
2. Any person, upon a showing of hardships | 
caused by this moratorium, may petition the | 
commissioner for a review of the application of 
the moratorium to any tida! wetland or any 
area immediately adjacent thereto. Within 
thirty davs of the petition being received, the 
commissioner shall provide the petitioner and 
any other person an opportunity to be heard. 
Notice of such hearing shall be published in at 
least two newspapers having a general circula- 
tion in the area where the wetlands are located, | 
and notice of such hearing shall also be given 
by registered mail to the chief administrative | 
officer of each municipality within whose bound- ' 
ary any such wetland or portion thereof is: 
located. If the proposed ulterations of the tidal: 
wetlands are not contrary to the policy or any 
provision: of this act, the commissioner may 
permit the alteration to continue during the 
moratorium, provided that permission may he 
reyoked by the commissioner if its terms ure 
Violated and that the permission ends upon 


N.Y. (cont.) 


completion of the inventory for the area in 
which the affected wetlands are located, and 
provided further that any such hardship permit 
issued by the commissioner shall be in addition 
to, and not in lieu of, such permit or permits as 
may be required by any municipality within 
whose boundary such wetland or portion thereof 
is located 

3. Within thirty days after such permission 
has been granted or denied, any aggrieved per- 
son may seek judicial review of such decision 
pursuant to article seventy-eight of the civil 
practice jaw and rules in the supreme court for 
the county in which such wetlards are situated. 


TITLE S 


PROGRAM AND LAND-USE REGULATION FOR TIDAL 
WETLANDS 


§ 25-0301. Program and _ cooperative 
agreements for the protection of tidal wet- 
lands.—:. Upon completion of the inventory 
with respect to tidal wetlands, the commissioner 
shall confer with the local government officials 
involved to establish a program for the protec- 
tion of such tidal wetlands. 

2. The commissioner may enter into coopera- 
tive agreements with any village, town, city or 
county, or with any one or more of them, jor 
the purpose of preserving, maintaining and en- 
hancing, in accordance with the policies of this 
act, those tidal wetlands included within the 
boundaries of such villages, towns, cities and 
counties. 

3. A cooperative agreement with any such 
village, town, city or county may provide for the 
development by personnel and facilities of the 
department of environmental conservation, or 
the payment out of funds appropriated for the 
purpose, of the cost of preserving, maintaining 
or enhancing such tidal wetlands in accordance 
with the policies of this act, and for the furnish- 
ing of such personnel, facilities or funds as may 
be agreed upon within the cooperative agree- 
ment. 

4. The ccoperative agreement shall provide 
that the tidal -vetlanus be preserved and main- 
tained in their natural or enhanced state, pro- 
vided, however. that a reservation in any such 
agreement by a village, town. city or county of 
the rizht to op~rate or lease for operation shell- 
fish beds lying within the area, and a reserva: 
tion of the income from such operation or lease 
for the village, town, city or county shall be 
allowed and not considered a violation of pre — -- 
vation and maintenance of a natural state. 

5. This section shall not prevent any tidal 
wetlands from being designated as portions of 
the state's natural and historic preserves, nor 
shall it prevent the dedication of any such lands 
as State parks. The office of parks and recrea- | 
tion shall outline to the commissioner ite plans 
to preserve tidal wetlands in parklands as soon 
as practicable. 
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§ 25-0302. Land-use regulation of tidal 
wetlands.—1. Upon completion of the inventory 
the commissioner shall adopt land-use regula- 
tions governing the uses of said inventoried 
wetlands. In preparing such regulations the 
commissioner shall be guided by factors includ- i 
ing, but not limited to, the public policy set; 
forth in this act as well as the present and} 
potential value of the particular wetland for | 
marine food production, as a wildlife habitat, as| 
an element of flood and . orm control, and as a 
source of recreation, education and remeseh, | 
The commissioner shail determine whut uses of 
inventoried wetlands may be compatible with 
any or all of the foregoing, and he shall prepare 
such appropriate land-use regulations as may 
permit only such compatible uses. These regula- 
tions shall be filed with the secretary of state 
and shall take effect thirty days after such 
iiling. A copy of such regulations shall also be 
simultaneously forwarded by registered mail to! 
the chief administrative officer of each munici- 
pality within whose boundary any such wetland j 
or portion thereof is located. No permits may be ; 
granted by any local body, nor shall any con- | 
struction or activity take piace at variance with 
these regulations. 

2. The placing of any tidal wetlands under a 
land-use regulation which restricts its use shall 
be deemed a limitation on the use of such 
wetlands for the purposes of property tax valua- | 
tion, in the same manner as if an easement or 
right had been acquired under the general: mu-| 
nicipal law. Assessment shai: 2¢ based on pres- 
ent use under the restricting regulation. 


TITLE 4 
Reutatep ACTIVITIES 


§ 25-0401. Regulated activities.—1. After 
completion of the inventory prescribed in title 2 
of this article with respect to any tidal wetland. 
no person may ‘conduct any of the activities set 
forth in subdivisicn 2 of this section unless he 
has obtained a permit from the commissioner to 
do so. The perm: issued by the commissioner 
shall be in addition co, and not in lieu of, such 
permit or permits as mav be required by any 
municipality within whose bound?ry such wet- 
land cr portion thereof is located. 

2. Activities suoject to regulation hereunder 
include anv form of draining, dredging, excava- 
tion, and removal either directly or indirectly, 
of soil, mud, sand, shells, gravel or other aggre- 
yate from any tidal wetland; any form of dump- 
ing, filling, or depositing, either directly or indi- 
rectly, of any soil. stones, sand, gravel, mud, 
rubbish, or fill of any kind; the erection of any 
structures or roads, the driving of any pilings or 
placing cf any other obstructions, whether or 
not changing the ebb and flow of the tide, and 
any other activity within or immediately adja- 
cent to inventoried wetlands which may sub- 
Stantially impair or alter the natural condition 
of the tidal wetland area. 


; 
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3. The depositing or removal of the natural 
products of the tidal wetlands by recreational or 
commercial fishing, shellfishing, aquaculture, 
hunting or trapping, shall be excluded from 
regulation hereunder, where otherwise legally 
perinitted. 

4. Activities, orders, and regulations of the 
department of health or of units of local govern- 
ment with respect to matters of public health 
shall be excluded from. regulation hereunder, 
except as hereinafter, provided. Copies of all 
such public health orders and regulations affect- 
ing tidal wetlands shall be filed with the depart- 
ment of environmental conservation. The com- 
missioner may require modifi. ‘on of such or- 
ders or regulations if he deems it necessary to 
implement the policy of this act. i 

5. The commissioner shall review all current 
mosquito control projects to determine. whether 
they are having any adverse impact on tidal 
wetlands. Where any adverse impact is found. 
the commissioner se a pea hearing, 
may require modification of such projects if he 
deems it necessary to implement the policy of 
this act. 

6. Where the dredging or filling is in the 
ne sigable waters of the state or is for the recon- 
struction or repair of certain dams and docks, | 
and where such activity also substantially af. 
fects tidal wetlands, any person und ing | 
such activity must seek permission under this | 
act as well as under any other applicable law. 


25-0402. Application for permits—1. 

person proposing to conduct or cause to be 
conducted an activity regulated under this -act 
upon any inventoried tidal wetland shall file an 
application for a permit with the commissioner, 
in such form and containing such information 
as the commissioner may prescribe. The appli- 
coat he: propane sociaer’ wil ke in comanee 

t the pro: activity wi! in 

accord with gn Pi provisions of this act. 
Such application shall include a detailed de- 
scription of the proposed work and a map show- 
ing the area of tidal wetland nip affected, 
with the location of the proposed woik thereon, 
together with the names ofthe owners of record 
of adjacent lands and the known claimants of 
water rights in or adjacent to the tidal wetlands 
of whom the applicant has notice. The commis- 
sioner shal] cause a copy of such application to 
be mailed to the chief Sdesinisteative officer in 
the municipality where the proposed work or 
any part of it is located. 

2. No sooner than thirty days and not later 
than sixty days after the receipt of ie 
tion, the commissioner or his designa 
ing officer shall hold a public h on such 
application st a suitable location in county 
where the affected wetland is situated. All own- 
ers of record of adjacent land, and known claim- 
ants to water rights, and the chief administra-| 
tive officer of any municipality where the pro- 
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posed work is located shall be notified of the 
hearing by mail not less than fifteen days prior, 
to the date set for the hearing. The commis-; 
sioner shall cause notice of such hearing to be} 
published in at least two newspapers having aj 
general circulation in the area where the af- 
fected tidal wetlands are located. All applica- 
tions and maps and documents relating thereto} 
shall be open for public inspection at the re 
gional office of the department encompassing 
the county in which the place of the proposed | 
activity is located. At such hearing any person | 
or persons may appear and be heard. 


| 

i 
§ 25-0403. Granting of permits—1. In| 
granting, denying or iimiting any permit under 
this act. the commissioner shall consider the 
compatibility of the proposed activity with refer-’ 
ence to the public heaith and welfare, marine’ 


fisheries, shellfisheries, wildlife, food and hurri- 
cane and storm dangers, and the land-use tegu- 
lations promulgated pursuant to section 25-0302 
of this act. 

2. Notice that the state or any agency or 
subdivision thereof is in the process of acquisi- 
tion of any tidal wetlands by negotiation or 
condemnation shall be sufficient basis for denial 
of any permit under this section. 

3. In granting a permi ‘.2e commissioner 
may impose such condizions or limitations as 
may be necessary to carry out the public policy 
set forth in this act. The commissioner mav 
require a bond in an amount and with surety 
and conditions satisfactory to him securing to 
the state compliance with the conditions and 
limitations set forth in the permit. The commis- 
sioner may suspend or revoke a permit. if he 
finds that the applicant has not complied with 
any of the conditions or limitations set forth in 
the permit or has exceeded the scope of the 
work as set forth in the application. The com- 
missioner may suspend the permit if the appli- 
cant fails to comply with the terms and condi- 
tions set ferth in the application. 

4. The commissioner's order granting, deny- 
ing, revoking or suspending a permit shall state 
his findings and reasons for all actions taken 
pursuant to this section. The commissioner shall 
cause a copy of such order to be forwarded bv 
registered mail to the chief administrative uffi- 
cer of each municipality within whose boundary 
any such wetland or portion thereof is located. 
The commissioner shall also cause notice of 
such order to be published in at least two news- 
papers having a general circulation in the area 
where the affected wetlands are located. 
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ARTICLE 47—COUNTY ENVIRONMENTAL 
MANAGEMENT COUNCILS 


§ 47-0103. Declaration of policy.—The leg- 
islature hereby finds and declares that the man- 
agernent and conservation of our environment is 
essential to the health and wellbeing of the 
rouple of the state. Local county or regional 
understanding of the importance of all aspects 
of the environment is necessary for the most 
balanced use of natural resources. Local partici- 
pation in planning of activities which influence 
the ecological balance of the locality and there- 
fore the state is importam. It is in the best 
interest of the citizens of the state to have 
environmental management councils which 
shall be responsible for reviewing and advising 
local and state government on present and pro- 
posed methods of using, protecting and conserv- 
ing the environment for the benefit of all the 


j people. 


ARTICLE 49—PROTECTION OF NATURAL AND 
MAN-MADE BEAUTY 


§ 49-0101. Legislative findings 
The legislature hereby finds and declares that: 


The state enjoys an abundance of natural and man-made beauty 
which greatly enriches the lives of the peeple of this state. The 
preservation, enhancement and promotion of this beauty Will con- 
tribut significantly to the enjoyment of the people who live and 
work in the state, as well as the millions of visitors who come to 
the state each year. Further efforts by state government are 
needed to coordinate and promote programs contributing to the 
natural and man-made beauty, and to provide advice and assist- 
ance to local governments. 


§ 49-0103. General functions, powers and duties of the 
department . 
The department shall have the power and it shall be its duty to: 


es 


Teh 


1. Develop, after consultation with local governments andin- ~~ 


terested persons, groups and institutions, policies and programs — 


to preserve and enhance the natural and man-made beauty of the 
state, and encourage, facilitate and assist in the coor¢ination of 


the activities of the various state agencies in furtherance of such: ~_ 


policies and programs. 
2. Advise, encourage and assist local governments in the de- 


velopment and coordination of policies, programs and activities, . 


and in the full utilization of powers vested in local governments by 
the Constitution end laws of the state, to preserve and enhance 
the natural and man-made beauty of the state. 


8 Conduct and coordinate studies, surveys and inventories of 


the vast natural and man-made resources contributing to the 


beauty of the state by virtue of their scenic, aesthetic, or cultural 
values. ? : i 
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4. Designate scenic sites, areas, and highways in the state and 
develop programs for their preservation and enhancement, in- 
cluding but not limited to programs to discourage littering, de- 
facement, and blighting of such scenic sites, areas and highways. 

5. Promote the application of aesthetic considerations in the 
location, design, construction and maintenance of state lands, 
projects and buildings. 

- 6. Serve as a clearing house for information relating to the 
preservation and enhancement of natural and man-made beauty. 


§ 49-0105. Functions, powers and duties of other depart- 
ments and agencies 


Nothing contained in this article shall be deemed to derogate or 

detract in any way from the functions, powers and duties pre- 

" scribed by law of any other department or agency of the state nor 

to interrupt or preclude the direct relationships of any such de- 

- partment or agency with public corporations and districts for the 
carrying out of such functions, powers and duties. 


§ 49-0107. Assistance of ther agencies 


To effectuate the purposes of this article, the department may 
request and receive from any other department, division, board, 
bureau, commission or other agency of the state or any political 
subdivision thereof or any public authority such assistance, in- 
formation and data as wil! enable the department properly to 
carry out its powers and duties hereunder. 


§ 49-0109. Reports 


The department shall from time to time report to the Governor, 
and shali make an annual report to the governor and the legisla- 
ture, not later than May first, concerning the wor of the depart- 
ment pursuant to this article, in the preceding calendar year. 
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Pa. Stat. Ann., Title 71, State Government 


ARTICLE XiX-A. POWERS AND DUTIES OF THE DEPARTMEN 
EB : a JENT 
OF ENVIRONMENTAL RESOURCES, IfS OFFICERS AND DE- 
PARTMENTAL AND ADVISOEY BOARDS AND 
COMMISSIONS [NEW] 


§ 510—4. (Adm.Code § 1904—A). Waters 


The Department of Environmental Resources shall have the power and 
its duty shall be: 


(1) To study, consider, and determine upon a public policy with re- 
gard to the conservation, marketing. and equitable distribution of the 
water and power to be derived from the utilization of the water resources 
of the Commonwealth, to the restoration, development, and improvement 
of transportation by water, to the supply of water and power for muni- 
cipal, domestic, and industrial use, and to the conservation of water 
resources by the aid of forestation; : 


(2) To investigate or examine dams, walls, wing walls, wharves, em- 
bankments, abutments, projections, bridges, and other water otstrue- 
tlons, determine whether they are unsafe, need repair, alteration or 
change in thelr structure or location, or should be removed, notify own- 
ers to repvair, alter or change the structure or location or remove the 
same, repair, alter or change the structure or location or remove the 
same in emergencies without notice and at the cost of the owners, and 
apply for injunctions to enforce compliance with or restrain the viola- 
tion of the law in regard to the safety of dams, or the derogatory effect 
ot wails, wing walls, wharves, embankments, abutments, projections, 
bridges, or other water obstructions upon the regimen of streams, or the 
violation of any lawful order or notice of the department in regard there- 
to. The power of the department under this paragraph shall extend to 
and include all types of water obstructions, regardless of the date when 
such obstructions were constructed, and whether or not the same were 
constructed by express or implied perm'ssion of the Commonwealth, or 
any agency thereof; i 


(3) To collect such information reiative to the existing conditions of 
the water resources of the State as, in the opinion of the department, 
shall be necessary for the utilization of waters, and for the conservation, 
purification, development, and equitable distribution of water and water 
power resources, and in particular, for the use of such citizens and com- 
inunities as may be in need of extended facilities for these purposes; 


(4) To establish and maintain gauging stations on rivers and their 
tributaries; 

(5) To issue bulletins, curing freshet and flood conditions, forecast- 
ing guage heights, an‘ tre times thereof; 

(6) To maintain a cemplete inventory of all the water resources of 
the Commonwealth; cvi:ect all pertinent data, facts, and information in 
connection therewith; classify, tabulate, record, and preserve the same; 
and, upon the basis thereof, determiue, the points at which storage re- 
servoirs may he constructed for flood control, for municipal and domestic 
supply, hydraulic and hydroelectric power, steam raising, steam cor- 
densation, navigation, and other utilization; and generally to devise all 
possible ways and means to conserve and develop the water supply and 
water resources of the Commonwealth for the use of the people thereof; 

(7) To construct, maintain, and operate works for water storage, flood 
contro}, channel improvement, or other hydraulic purposes; 


(8) To acquire by purchase, lease. gift or condemnation, with the 
approval of the Governor, such land, buildings and appurtenances thereto, 
as in the judgment of the department, may be necessary for the construc- 
tlon, maintenance, improvement or development of any port or harbor in 
this Commonwealth. 
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§ 510—S. (Adm.Code § 1908-A). Water and power resources 

The Department of Environmental Resources shall have the power and 

its duty shall be: : 
' (1) Subject to any inconsistent provisions in this act conteined, to 
continue to exercise the powers and perform the duties by law vested 
in and imposed upon the Water Supply Commission of Pennsylvania. or in 
and upon the Water and Power Resources Board, or in and upon the de 
partment, with regard to: : 

(a) Applications for charters for corporations for the supply of water 
for the public or for the supply, storage, and transportation of water and 
water power, for commercial and manufacturing purposes, or for any 
other water or water power company: 

(b) Agreements for the merger and consolidation of two or more 
such corporations heretofore or hereafter formed; 

(c) The sale, assignment, disposition, transfer, and conveyance of the 
franchises and all the property, real, personal, and mixed, of any such 
corporation, heretofore or hereafter formed, to any other euch cnrpora- 
tion; 
® (d) Consents or permits for the construction of dams, and other water 
obstructions, or of any change therein or addition thereto, and consents 
or permits for changing or diminishing the course, current, or cross sec- 
tion, of any stream or body of water; 

(e) Permits for the condemnation or appropriation of waters, er for 
the construction of hydraulic works: 

(f) Applications for new or additional sources of supply of water or 
water power; 

(g) Applications by companies for approval of the construction, op- 
eration, and maintenance of tunnels under navigable rivers, to connect 
their power to manufacturing plants, with coal lands wherein such com- 
panies have coal mining rights; : 

(h) The extension of time fixed by law for the beginning or completion 
of the construction of the works of water or water power companies, in- 
quiry into the standing of water or water power charters, and a3 to the 
due diligence and bona fide intent of water and water power companies 
to fulfill the requirements of law, and the certification of facte to the | 
Attorney General requesting him to institute quo warranto proceedings. 


(2) To complete the construction of a dam across the outlet of Py- . 
matuning Swamp, in Crawford County, for the purpose of establishing a 
reservoir, and conserving the water entering sald swamp, and regulating 
the flow of water in the Shenango and Beaver rivers, and, in connection 
with this project, to acquire, in the name of the Commonwealth, by pur- 
chase, condemnation, or otherwise, such lands as may be needed; 

(3) To ente: into agreements to sell, tease or otherwise dispose of any 
fron, coal, iimestone, fire-clay, oil, gas and other minerals, except sand 
and gravel and minerals deposited as silt in pools created by dams, that 
may he found in or beneath the beds of navigable streams or budies of 
water within the Commonwealth and non-navigable streams or todies of 
water where the beds thereof are owned by the Commonwealth, on such 
terms and conditions as the board deems to be in the best intevest of 
the Commonwealth: Provided, however, That any proposed centracts 
involving more than one thousand dollars ($1,000) shall be awarded to 
the highest responsible bidder after due advertisement as prescribed by 
the board. Nothing herein contained shail authorize anyone to interfere 
with the free navigation of sald streams or bodies of water or to under- | 


mine the bed thereof or to Interfere with the rights of any person or 
persons holding property on the banks thereof. “> 
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§ 510—17. (Adm.Code § 1917-A). Abatement of nuisances 


The Department of Environmental Resources shall have the power anc 
its duty shall be: 


(1) To protect the people of this Commonwealth from unsanitary con- 
ditions and other nuisances, {including any condition which is declared 
to be a nuisance by any law administered by the department; 


(2) To cause examination to be made of nuisances, or questions affect- 
ing the security of life and health, in any locality, and, for that purpose, | 
without fee or hinderance,! to enter, examine and survey all grounds, 
vehicles, apartments, buildings, and places, within the Commonweatth, 
and all persons, authorized by the department to enter, examine and rur- . 
vey such grounds, vehicles, apartments, buildings and places, shall have — 
the powers and authority conferred by law upon constables; 


(3) To order such nuisances including those detrimental to the public 
health to be abated and removed; 


“-(4) If the owner or occupant of any premises, whereon any such 
nuisance falls to comply with any order of the department for the abate- 
ment or removal thereof, to enter upon the premises, to which such order 
relates, and abate or remove such nuisance; 


(5) For the purpose of collecting or recovering the expense of the 
abatement or removal of a nuisance, to file a claim, or maintain an action, 
in such manner as may now or hereafter be provided by law, against the 
owner or occupant of the premises upon or from which such nuisance 
shall have been abated or removed by the department; 


(6) In making examinations as authorized by this section, the Depart- 
ment of Environmental Resources shall cooperate with the Department 
of Health, for the purpose of avoiding any duplication of {nspection or 
overlapping of functions. i 


§ 519—20. (Adm.Code § 1920—A). Environmental Quality Board 


(a) The Environmental Quailty Board shall have the responsibility for 
developing a master environmental plan for the Commonwealth. 

(b) The Environmental Quality Board shall have the power and its 
duties shall be to formulate, adopt and promulcate such rules and regu- 
lations as may be determined by the board for °:.e proper performance 
of the work of the department, and such rules and regulations, when 
made by the board, shall become the rules and regulations of the depart- 
ment. : 

(c) The board shall continue to exercise any power to formulate, adopt 
and promulgate rules and regulations, heretofore vested in the several 
persons, depar-ments, boards and commissions set forth in section 1901(a) 
of this act,! and any such rules and regulations promulgated prior to the 
effective date of this act shall be the rules «nd regulations of ‘ne De 
partment of Environmental Resources until such time as they aro modi- 
fied or repealed by the Environmental Quality Board. : 

(d) The board shall have the power to subpoena witnesses, records and 
papers and upon certification to it of failure to obey any such subpoena 
the Commonwealth Court is empowered after hearing to enter, when 
proper, an adjudication of contempt and such other order as the cir- 
cumstances require. 

(e) The board ghall receive and review reports from the Department 
of Environmental Resources and shail advise the Department and the 
Secretary of Environmental Resources on matters of policy. 

(f) The board shall establish such rules and regulations, not incon- 
sistent with law, for the control, management, protection, utilization, de- 
velopment, occupancy and use of the lands and resources of State parks, 
as it may deem necessary to conserve the interests of the Commonwealth. 
Such rules and regulations shall be compatible with the purposes for 
which State parks are created. 
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(g) The board shall establish such rules and regulations, rot incon- 
sistent with law, for the control, management, protection, utilizytion, de- 
velopment, occupancy, and use, of the lands and resources of the State 
forests, as the department deems proper, to conserve the interes‘s of the 
Commonwealth. Such rules and regulations shall be compatible with 
the purposes for which the State forests are created, namely tc provide 
a contiruous supply of timber, lumber, wood, and other forest products, 
to protect the watersheds, conserve the waters, and regulate the flow of 
rivers and streams of the State and to furnish opportunities for healthful 
recreation to the public. 


Pa. (cont.) 


§ 510—21. (Adm.Code § 1921-A). Environmental Hearing Board 

(a) The Environmental Hearing Board shal! have the power and its 
duties shall be to hold hearings and issue adjudications under the pro- 
visions of the act of June 4, 1945 (P.L. 1388), known as the “Adminis- 
trative Agency Law,” 1! on any order, permit, license or decision of the 
Department of Environmental Resources. 

(b) The Environmental Hearing Board shall continue to exercise any 
power to hold hearings and issue adjudications hereto’ore vested in the 
several persons, departments, boards and commissions set forth in sec- 
tion 1901-A of this act.2 

(c) Anything ia any law to the contrary notwithstanding, any action 
of the Department of Environmental Resources may be taken initially 
without regard to the Administrative Agency Law, but no snck action of 
the department adversely affecting any person shall be final as to such 
person until such person has had the opportunity to appeal guch action 
to the Environmental Hearing Board; provided, however, that any such 
action shall be final as to any person who has not perfected his appeal 
in the manner hereinafter specified. ee 


(d) An appeal taken to the Environmental Hearing Board from a de- 
cision of the Department of Environmental Resources shall not act as a 
supersedeas, but, upon cause shown and where the circumstances require 
it, the department and/or the board shall have the power to grant a super- 
sedeas. : 

(e) Hearings of the Environmental Bearing Board shall be conducted 
in accordance with rules and regulations adopted by the Environmental 
Quality Board and such rules and regulations shall include time limits for 
the taking of appeals, procedures for the taking of appeals, locations at . 
which hearings shall be held and such other Tules and regulations as | 

. May be determined advisable by the Environmental Quality Beard. | 

(f) The board may employ, with the concurrence of the Secretary of | 
Environmental Resources, nearing examiners and such other personnel | 
a3 are necessafy in the exercise of its functions. | 

(g) The board shall have the power to subpoena witnesses, records | 

and papers and upon certification to it of failure to obey any such sub- | 
poena, the Commonwealth Court is empowered after hearing to enter, 
when proper, an adjudication of contempt and such other order as the | 
circumstances require. Y 


§ 510-22. (Adm.Code § 1922-A). Citizens Advisory Council 


(a) The Citizens Advisory Council shall review all environmental laws 
of the Commonwealth and make appropriate suggestions for the en | 
modification and codification thereof. | 

(b) The council shall consider, study and review the work of the De-; 
partment of Environmental Rosources and for this purpose, the council 
shall have acces to all books, papers, documents and records pertaining 
or belonging tn the department. 

(c) The council shall advise the denartment, on request, aud shall 
make recommendations upon its initiative, for the improvement of the 
work of the department. 

(d) The council shall report annually to the Governor and to the Gea- 
eral Assembly and may make such interim reports as are deemed ad- 
visable. 
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8 510—24. (Adm.Code § 1924—-A). Topographic and geologic survey 
The Department of Environmental Resources shall have the power, and 
its duty shall be: 

OO) To undertake, conduct, and maintain the organization of a 
thorough and extendéd survey of the State, for the purpose of elucidating 

the geology and topography of the State. Such survey shali disclose 
sguch chemical analysis and location of ores, coals, oils, clays, soils, fertiliz- 
ng and of other usefu! minerals, and of waters, as shall be necessary 
to afford the agricultural, mining, metallurgical, and other interests of 
the State, and the public, a clear insight into the character of its re- 
sources. It shall also disclose the location and character of such rock 
formations, as may be useful iu the construction of highways, or for any ' 
other purpose; 

_ (2) To collect such specimens as may be necessary to form a com- 
plete cabinet collection of specimens of the geological and mineral re- 
soyrces of the State, and deposit the same in the State Museum; : 
. (3) To put the results of the survey, with the results of previous sur- 
veys, into form convenient for reference; i 
7 (4) To collect copies of the surveys of this and other states an { 
countries, and digest the information therein contsined, to the end that | 
the survey hereby contemplated may be made as thorough, practical, and : 
convenient as possible; 

(5) To enter into and upon all lands and localities in thia State, 
which {t may be necessary to examice, for the purpose of survey, but, 
in such entry, no damage to property shall be done; 

(6) To avail itself as fully as possible of the information maps and 
surveys, possessed by citizens and corporations of this State, relative to 
the geology and topography of the State; : 

(7) To transmit all publications of the survey, or any part thereof, to 
the Department of Property ard Supplies, to be copyrighted by the Sec- 
retary o” Property and Supplies In the name of the Commonwealth; 

(8) To arrange for the cooperation of the United State eological 
Survey, or of such other national organization as may be autuorized to 
engage in such work. Ry 


‘§ 510—101. Enforcement unit 
There shall be established in the. Department of Enviroomestal Re 
sources a unit regporsible for the enforcement of all laws witPia the. 

jurisdiction of the department. The head of such unit shall be a deputy | 

= secretary who shall report directly to the Secretary of Environmental 
Resoucces. The unit shall have its own staff of investigatory, edmin-— 
istrative and technical advisory personnel at both regional and State of- 
fices. Special legal counsel will bo provided tu the unit with the coopera- 
tion of the Attorney General. 


Virginia 


Va. Code Ann., Title 10, Conservation 


CHAPTER 17. 


VIRGINIA ENVIRONMENTAL QUALITY ACT. 


ARTICLE 2. 


Council on the Environment. 


§ 10-181. Membership; chairman. — The Council on the Environment shall 
be composed of ten members and an administrator who shal! all be citizens of 
the State. Three shall be appointed by the Governor on the basis of merit without 
regard to political affiliation, subject to confirmation by the General Assembly, 
but they shall be pervnitted to serve in the interim between ee and | 
confirmation or rejection. They shall hold office at the pleasure of the Governor 
until their successors take office. The administrator of the Council on the 
Environment shall serve as chairman. The chairmen of the State Water Control. 
Board, the Board of Conservation and Economie Development, the Game and 
Inland Fisheries Commission, the Marine Resources Commission, the Soil and 
Water Conservation Commission and the State Air Pollution Cortrol Board and 
the Commissioner of Health shall also be members of the Council. / 


§ 10-183. Meetings. — The Council shall meet at least once <7 three 


months, and other meetings may be held at any time or place determined by the 
Council or upon call of the administrator. All members shall be notified of the 
time and place of any meeting at leas: five days in advance. Five members shall | 
constitute a quorum for the transaction of business. The Couacil shall keep a | 
complete and accurate record of the proceedings at all its meetings, a copy of 
which shall be kept on file in the office of the Council and open to public | 


inspection. 


§ 10-184.1. Appointment, ete i dmini 
10 » €tC., powers and duties of administra — | 
administrator of the Council on the Environment shall be Petia by te 
overnor, subject to confirmation by the General Assembly, for a term | 


coincident to that of the appointing Governor. Any vacancies occurring j 
office of administrator eg be filled by the Geverner subject to pe Abe 
b ae Petar oom dA Mie hipped of the Council on the Environment 
shal’ Cevote Tull time to the duties and responsibilities of his of i 
Gelade the tollowine p of his office, which shall 
a) gtloasin uniform siegaloct ane Aatmitrative i aid which will 
assur erent environmental policies and which will facili isi 
“5 Tate services to the public; .. oe 
ve) s aking necessary steps to promote the efficiency of mana ement and 
coordinate administrative — wit’ ‘n and among tie boards mA agedces 
. ee including the effective use of personnel resources among tue 
ncies; 
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(3) Repe iled.} 

(4) Coordinating the preparation of a joint environmental agencies’ budget, 
containing subbudgets, each of which shal be approved by the appropriate b- ard 
or agency and thereafter submitted to the administrator who shall convey 
ew Saat said budget or budgets to the Secretary and Governor for 
approval; 

By Preparing and submitting annually, with the cooperation of the boards and 
agenvies, an environmental and management report to the Governor and the 
General Assembly in which he shall assess in detail: 

.(a) The Coungil’s succes in achieving the purposes of the enablirg legislation. 

(b) The reasons for any failure to achieve those purposes. 

(c) Any changes in legislation that the Council believes necessary to better 
achieve those purposes. 

d) Management actions taken in support of the enabling legislation. 

e) New environmental programs to be considered for legislative action. 

(f) New environmentally related programs which should be considered by the 
Genera! Assembly for transfer to another board or agency or to the jurisdiction 
of the administrator. 

Such reports may be prepared in conjunction with the repor‘s of the Council 
on the Environment as directed by § 10-186. 

The administrator shall employ such personnel and procure the necessary 
professional services to perform the duties of the office. © Le 


§ 10-183.2. Multiple permit process: powers and duties of administrator; 
rules and regulations. — A. If a project requires a State permit or certificate 
from more than one State environmental regulatory agency, the applicant may 
make a single unified application to the administrator on a form prescribed by 
the administrator. 


B. Notwithstanding any other provision of law, the administrator shall receive 
and review the application within twenty-one days and at his discretion may 
consolidate, coordinate and expedite the rermit review process including but not 
limit2d to the elimination of redundant or overlapping procedures; consolidation 
of any formal hearings that may be required into one hearing; and coordination 
of the processing of permits where boih federal and State requirements are 
involved... «. 


D. Notwithstanding any other provision of law, the acceptance of an ~ 
application for multiple permits by the administrator, after the administrator 
has ascertained that the application is complete and otherwise acceptable, shall 
commence the processirz period as to eh board or commission irvolved. The 
hearing for a multiple State permit shall be held within sixty days after >. 
application to the administrator is complete; and each board or commission 
decision on a muttiple permit shall be made within ninety days after the 
re ig to the administrator is complete. In exceptional circumstances or in | 
light of new information presented during a public hearing, a boare or 
commission may extend the time period for consideration of the multiple permit ' 
by a board or commission; previded that the extension shall be for a period not 
to exceed thirty days. 

E. Judgment of the merits of each permit that is required shall remain the 
responsibility of each respective board or commission. Each board or commission 
shall make every effort to coordinate its permit review process with the 
administrator. i 

F. The Council on Environment shall have the authority to issue necessary . 
rules and regulations to carry out the provisions of this section. i 


Va. 
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§ 10-185. Further responsibility and authority of administrator. — It shail 
be the further responsibility of the administrator of the Council, in accordance 
with provisions and limitations as may be elsewhere set forth in law to carry 
out the policy of this chapter. In so doing, the administrator is auth ized to: 

(1) Coordinate all State communications with federal agencies involving State 
concern — to environmental problems, and to call meetings as 
needed of heads of State agencies and other personnel to review policies and 
programs of mutual concern relating to environmental problems; 

(2) Make rules and regulations for his own staff organization; 

Ds Sue and be sued in the Council's official name; 

4) Enter into and perform contracts; and acquire in any lawful manner 
personal or real property or any interest therein deemed necessary in the 
performance of the Council's functions, and to maintain and improve such 
property or dispose of it when necessary, 

i) Accept and administer services, gifts and other funds donated to the 
Council to carry out the policy of this chapter; 

(6) Engage and pay for the services of professional consultaats; 

(7) In‘tiate and supervise research programs. 

(8), (3) (Repealed |’ ae 


an 


CHAPTER 18. 


"ee CRITICAL ENVIRONMENTAL AREAS. 
ae . 

Sec. Sec. a 
10-187. Findings of General Assembly. 10-193. Control of land use around critical 
40-188. Declaration of policy. environmental dreas. a 
10-189. Definitio: +. 10-194 Public page cory: of propos 

90. Development of criteria for identi _ criteria and map. i 
7 heanen of critical environmenta! 10-195. Findirgs and recommendations to be 


- 


om areas. presented to Governor and General 
"$0.19. Delineation of critical environmental Assembly. 


areas and protective zones. =~ 10-196. Standards not to be put into effect 
10-192. Standards for land use and development without prior approval of General 
4 within protective zones. Assembly. 


“* § 10-187. Findings of General Assembly. — The General Assembly of 


irginia finds that: : : : 
be The Constitution of Virginia sets forth that it shall be the policy of the 
Commonwealth to protect its atmosphere, lands and waters from pollution, 


_impairment or destruction, for the benefit, enjoyment, and general welfare of 
_the people of the Commonwealth; 


¢ (b) Particular land areas and uss should be singled out for immediate and 


“gpecial concern; ” : 
MX) These critical areas include the coastal zone and estuary, flood plains, 


shorelands and other lands which possess special, natural, historic and scenic 
characteristics; 


., (@) Incontrolling the development of these and adjoining areas the observance 


of existing air and water quality standards and land use controls do not 
sufficiently guarantee the character of these lands; and — 

(e) The boundaries of these areas of critical environmental concern should be 
identified and delineated and a means of protecting and preserving them should 
be developed. 
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§ 10-188. Declaration of policy. — In consideration of the findings in § 
10-187, the General Assembly hereby declares that it is the policy of the 
Commonwealth to preserve and protect those irreplaceable areas of natural, 
scenic and historic value for the benefit, use and enjoyment of the citizens of the 
Commonwealth, and to insure the protection and freservation of tlese critical 
environmental areas by limiting the development and use of land of areas 
surrounding and such places of natural, scenic and historic value. 


§ 10-189. Definitions. — As used in this chapter, unless the context clearly 
indicates otherwise: 

(a) “Division” means the Division of State Planning and Community Affairs. 

(b) “Critical environmental area” means an area of natural, scenic and historic 
value including but not limited to wetlands, marshlands, shorelands and flood 

lains of rivers, lakes and streams, wilderness and wildlife hacitats, historic 
be niegs and areas. 


§ 10-190. Development of criteria for identification of critical 
environmental areas. — The Division saall develop criteria, both quaiitative and 
— which shall be used in the identification and delineation of the 

tate’s critical environmental areas. In the development of such criteria the 
Division shail give consideration to a minimum size of such areas necessary foi 
their protection and preservation, the types of usage to which these critical 
environmental areas are to be put, the extent to which they are of statewide or 
areawide significance, and any other riatters which the Division feels should be 
considered. In the development of these criteria, the Division shall consult with 
various State departments, planning district commissions and __ local 
— agencies, in addition to other interested public anc private groups. | 

n particular, the Division shall consult with State agencies having | 
environmental expertise including, but not limited to, the Commission on 
Outdoor Recreation, the Virginia Institute of Marine Science, the Commission of 
Game and Inland Fisheries, the Soi] and Water Conservation Commission, the 
Department of Conservation and Economic Development, the Department of 
Agriculture and Commerce, the Water Control and Air Poilutior Control Boards, 
the Marine Resources Commission and the State Health Department. ce 


§ 10-191. Delineation of critical environmental areas and protective zones. 
— After it has identified specific criteria in accordance with § 10-190, the Division 
shall delineate critical environmental areas within the Commonwealth. The 
Division shall also define and delineate an area around each critical 
environmental area so identified that will insure the preservation of these critical 
areas. 


§ 10-192. Standards for lund use and development within protective zones. 
— After it has delineated critical environmentai areas the Division shall develo 
ani recummend standards for the use and development of land within eacn 
protective zone around a critical environmental area. Such standards may 
include, but shall rot be limited to, types of permitted uses, density or intensity 
of development, air and water quality standards or other performance 
standards. To the degree possible such standards should be stated in 
performance terms. : 
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§ 10-193. Control of land use around critical environmentai areas. — The 
Division shall develop and recommend means by which the standards shall be 
applied and the development and use of land around such critical environmental 
areas be controlled. Consideration shall be given to the existing system of land 
use control in the Commonwealth. It should recognize both State interests and 
local prerogatives. 


§ 10-194. Public hearings; copy of proposed criteria and map. — No later 
than November one, nineteen hundred seventy-two, the Division shall hold public 
hearings to permit the submission of comments by any person or agency on the 


criteria to be established under § 10-190 hereof and on the delineation of critical 
environmental areas. The Division shall hold as many public hearings as it deems 
necessary. A copy of the proposed criteria and a map indicating the areas to be 
delineated under § 10-191 hereof shall he deposited within each pianning district 
in the Commonwealth, and the Division shall provide to any person or 
governmental agency who so requests a copy of the criteria and eg The 

co thirty 


criteria snall be open for public inspection and comment for a period o 
days before any public hearing is held. 


§ 10-195. Findings and recommendations to be presented to Governor and 
General Assembly. — The Division shall complete its study of critical 
environmental areas and present its findings and recommendations to the 
Governor and the General Assembly not later than December one, nineteen 
hundred seventy-two. 
bo 
’ § 10-196. Standards not to be put into effect without prior approval of 
General Assembly. — The Division shall not put into effect any standards 
developed and recommended for the use and development of land within each 
protective zone around a critical environmental area without the prior approval 
of the General Assembly. 


‘ 
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At a stated ‘term of the-United Stutes Court of Appeals"io 
as Seeonu ULecurc, tel in the Unity’ states Courthouse ia — 
city of New York, on “ha sixteenth day of August’. 
one thcusand nine hundred and seventy six ee 


¢ 


aD 
me 
ieweane om: 


Pay 
*~ 


PRESENT: HON, ELLSWORTH A. VAN GRAAFEILAND, Chief Judge 
HON. ROBERT J. KELLEHER, U.S.D.J.* 
HON. LEE Y. GAGLIARDI, J.S.D.J.* 


*sitting by designation 


COUNTY OF SUFFOLK, et al., 


Plaintiffs- 
Vv. Appellees, 76-8369 


SECRETARY OF THE INTCRIOR, et al., 
Defendants- 
Appellants, 
NATIONAL OCEAN INDUSTRIES ASSOCIATION, et al., 
Intervenor- 
Defendants- 
Apneltants. 


ome ew we ee we ee ee ee ee ee eee Se ene mame ee 


THE STATE OF NEW YORK and THE NATURAL RESOURCES 
DEFENSE COUNCIL, INC., : 


Plaintiffs- 
Vv. Appellees. 


THOMAS S. KLEPPE, Secretary of the Interior, 


In determining the propriety of a preliminary injunction, — 
a major factor for consideration is whether irreparable harm - 
will result or he svoided. We find nothing in this case which 
satisfies us that the august 17, 1976 sale, in and of itself, 
will cause appellees any irreparable injury. On the other hand, 
the national interests, looking toward relief of this country's 


energy crisis, will be clearly damaged if the proposed sale is 


aborted. We find this case clearly distinguishable from Izaak 


Walton Leaque of America v. Schlesinger, 337 F.Supp. 287 (D.D.C. 


1971) and Scherr v. Volpe, 466 F.2d 1027 (7th Cir. 1972), in 


® 


! ; Sod 
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both of which imnediate anti-onvironmental auctions were con- 
templated. As Judge Weinstein pointed out in this case, 
"([Mjost expert opinion on the jead time between exploration 
and production estimates that there will be three years of ‘ 
exploration at a minimum before production activity can begin." 


We therefore stay the enforcement of the preliminary 


injunction order preventing the August 17, 1976 sale and direct 


that the argument of the appeal from such order be heard during 


the week of September 27, 1976. 
Appellants’ records and briefs shall be filed on or hefo.ce 


September 10, 1976, appellees’ bviefs on or before September 23, 


L 
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SUPREME COURT OF THE UNITED STATES 


A-150 


——ae eee 


State of New York, Natural; 
Resources Defense Coun. 5 


cil Inc. et al. : : 5 
it bon Application to Vacate Stay. 
we } 


Thomas 3 Kleppe Secre- | 
tary of the Interior et al, 


fAugass t. 1978}. 


Mr Justice Marsrare Cirenit Jusuce. 


Ov Friday, August 13. 1976, the United States District 
Court for the Easter: !*-triet of New York preliminarily 
enjoined the Secretary of rue Interior trom proceeding with 
plans to open, on August (7, 1976. sealed bids due to be 
submitted for oi! and gas leases of submerged lands under the 
Mid-Atlantic Quter Continental Shelf. On Monday, August 
16, 1976, the United States Court of Appeals for the Sveond 
Cireuit stayed the Distict Court's order The State of New 
York, the Natural Resources Detense Council, and tae court 
tres of Suffolk and Nassva’ plaintiffs in the Distriet Court. 
applied to ine as Ciren.t faster to vacate the stay. -sfter 
holding oral argument 1 concluded that the extrecrdingry 
relief they requested was nor warranted 


The facts are exhaustively. stated im the opinion of the. 
District Court. aii can be summarized briefly here. In 
January of 1974. Prestaect Nixon cirecterl the Department 
of the Interor to cauriis lease Outer Continental Shelf lands: 
for mite of cl cat witural gas Tn secordance with 
this directive, the Department of the Interior prepared a 
preliminary environments! impact starement (EIS) hekf 
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hearings on the statement, and in July 1975 issucd a final 
impact statement, as required by § 102 (2)(¢) of the National 
Environment Policy Act (NEPA), 42 U.S. C. § 4332 /2)(e) 
(1970). On September 29, 1975, the Acting Secretary an- 
nounced his decision to adopt the accelerated oil and gas 
leasing programs. 
One of the areas to he leased under the accelerated program 
is an area designated as Mid-Atlantic Sale No. 40, consisting 
of lands off the coasts of New York, New Jersey, Delaware. 
Maryland, and Virginia. In August 1975, the Secretary an- 
nounced which tracts within the area would be sold. A new 
EIS devoted specifically to Sale No. 40 was drafted, hearings 
were held in January 1976, and a final, four-volume EIS was 
issued in May 1976. On July 16, 1976, a notice of the pro- 
posed sale was published 1 the Federal Register, 41 Fed. Reg. 
29437. Pursuant to tne notice, sealed bids wer: to be sub- 
mitted for each tract on a cash bonus basis, accompanied by 
one-fifth of the cash bonus in cash or by cashier's check, bank 
draft, certified! check, or money order. The bids were due by 
9:30 a. m. August 17, i976, and were to be opened beginning 
at 10 a. m.; the notice stated that if the bids were not opened 
by midnight, they would be returned unopened to the bidder 
Ibid After opening the bids, the Secretary has 3 days 
to accept the highest bid, id.. see 43 CFR § 3302.5; uf 
no bid is accepted) within 30 days, all bids are deemed 
rejected. 43 CFR £3552.5. Once a bid is accepted, the 
bidder must sign a lease ‘within a specified time cr forfeit 
his deposit /bui The lease grants the lessee the exclusive 
right to drill for, renuve, and «dispose of oil and gas tieposits 
m che leased lands, however the lessee must submit ali 
exploratory drifhig plais and vievelopirent plans to the 
supervisor ot the lease for approval. 30 CFR § 250.34. 
Prior to the public.tion of the notice of the sale, the plain- 
tiffs institute] the :..stant action to e.join the sale on the 
ground that the ie? EPS did not comply with the require- 
ments of NEPA After LL days of hearing the District 
Court. issued a ecipreheasive opinion. Ta most respects, the 
Court found os: FIs to he adequate, mdeed “fi}f aay: 
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thing - too detailed and encyclopedic for a lay executive 
to fully comprehend.” (Op... at 31.) On one issue, how- 
ever.~-an issue raised by the court suc sponte during the hear- 
jng—the court found the EIS materially deficient: it failed, in 
the court's view. to adequately analyze state laws guverning the 
use of shorelines, and to evaluate “the probable extent of state 
cooperation (with] or opposition” tv the off-shore explora- 
tion program. To the contrary. the court found that the 
EIS assumed that the States would grant rights of way 
for pipelines on shorelands, thereby obviating the need for 
the lessees to use tankers to transport the oil and minimizing 
the risk of oil spills. “The court concluded that as a result 
of this single omission. there was @ likelihood that plaintiffs 
would succeed on the merits 0 demonstrating a violation of 
NEPA, and it foun that plaintiffs would be irreparably 
injured if the Secretary were permitted to grant the leases 
without prior compliance: with NEPA. Accordingly. the 
court issued a preliminary injunction, 

The Secretary, joined by the National Ocean Industries 
Association which had intervened on the side of the Secretary. 
appealet the District Court's order and requested that the 
injunction be staye'l. After hearing oral argument. the 
Court of Appeals granted the stay. In a brief per curiam 
opmion, the Circuit Court stated 


“We find nothing in this case which satisfies us that 
the August 17, 1976 sale, in aud of itself, wiil cause 
appellees any irreparable injury Un the other hand. 
the. national interests. looking toward relief of this coun- 
iry’s energy crisis, wil! he clearly d#maged if the proposed 
sale 1s aborted 

It 


The power of a Circuit Justice to dissolve a stay is well- 
settled. see, e. y.. Holteman v. Schlesinger, 414 U. S. 1304, 
1308 (1973) (Mausaace. J, Cirenit Justice): Meredith v. 
Par. 3S. Cr. 10.0 1. Ed, od 48 (1962) (Black, J., Circuit 
Justice); Cunningiian English, 78 8, Ct. 3, 2 L. Ed. 2d 13 
(1957) (Warren © 1 Cireuit Jveriee) But at is equally 
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well established that a Ciremt Justuce should not disturh. 
“except upon the weightiest. considerations, interim determi- 
nations of the Court of Appeals m matters pending before 
it.” O'Rourke v. Levine, 80 8, Ct. 623, 4 L. Ed. 2d €15 
(1960) (Harlan, J. Circuit Justice). This 1s especially true 
where, as here, I had only a few hours to review the District. 
Court's 200-page opinion. the briefs of the parties, and the 
four-volume EIS, and where I did not have before me—nin 
could I have meaningfully considered even if it were here— 
the voluminous record cumpiled in the District Court. 

Perhaps the most compelling justification for a Cirewnz 
Justice to upset an interim decision by a court of appeals 
would be to protect this Court's power to entertain a petition 
for certicrar before or afier the final yudgment of the Court 
of Appeals. See R. stern & E. Gressman, Supreme Court 
Practice £17.19 (4th ed. 1960). Despite the practical impur- 
tance of the Secretary of the Interior's decision to issue leases 
for the Mid-Atlantic O.:ter Continental Shelf, however, | am 
not persuaded that the legal question involved here—whether 
this EIS coimphed with the uncontested requirements of 
NEPA—would warrant review by ths Court. Just this past 
Term, 1 Aleppe v. Sterra Club, —- UL 8S. — (In76: we 
had occasion to examitc the purposes and requiremicits ut 
NEPA. Although we ctsagreed on certain issues, we Were 
unanunous as concluding that the essential requirement of 
NEPA i= that before an ageney takes lisior action, it vitst 
have taken “a chard look at environmental couse. succes. 
Kleppe v Suerra Club, supra, at on. 21 10ih). quoting 
Natural Resources: Detense Counel v. Morton, 458 F.2d 827, 
$38 (DC Cir, 1972). Le evaluating the adequacy of environ 
mental impact statements, the courts of appeals consistently 
have entorced this essential requirement tempered by a prac- 
tical “rule of reasor.” - As the Court ot Appeals for the 
Second Circuit has explained a 

‘fAtn ELS as tenured to turnish only such information 


See. & Serre ChA starter, 310 F 2d S18. St9 (CAS 1975). 
Tront Unheit ts Marta ase Fld W278) 1288 «CAD 1974). Harlem 
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as appears to be reasonably necessary under the circum- 
stances for evaluation of the project rather than to be 
sw all-encompassing in scope that the task of preparing 
it would become either fruitless or well nigh impossible.” 
Natural Resources Defense Council v. Callaway, 524 F 2d 
79, 88 (CA2 1975) 


’ In the instant case. respondents do not appear to challenge 
the requ »ment that the agency take a “hard look” at the 
environmental consequences, nor do petitioners question the 
appropriateness of employing a rule of reason in evaluating’ 
impact statements Thus. the sole question at issue 1s 
whether the District Court properly applied the controlling 
standards wu: coneiading that the EIS lacked information 
concerning state regulation of shorelands which was “reason- 
ably necessary” fur evaluating the project. That question 
appropriately is for the Court of Appeals, and [ do not believe 
that tour Members of this Court would vote to grant a writ 
of certioram to review its conclusion on such a fact-intens've 
issue. Accordingly. it is not appropriate for me to exercise ty. 
extraordinary powers as Circuit Justice in order to preserve 
a question for review by the full Court. 

Nor is it necessary tor me to act in this case “to preserve: 
the rights of the parties pending the final deterinination otf 
the cause.” Meret) v. Fair, supra .The Court of Appeals 
concluded that plamctaits would not be irreparably injured 
if the Secretary were permitted to open the bids. I cannot 
say that the court abuse its discretion It is axiomatic that 
if the Government, without preparing an adequate impact 
statement, were to inake an “irreversible commitment of 
resuurces, Votural kesources Defense Councii v. NRC, Nos. 
75-4275, 73-4278, shy op, at 3934 (CA2, May 26, 1976).. 
a citizen's right to have environmental factors taken into. 
account by the deeisiontuakeor would be wreparably impaired 
Valier Leqnypuctetiin Yeon Ss, seafiocd, aU F od $28, R87 (CAL WTS. 
fowa Coigens ba pt he tere Hd (reality 8. Volpe ant Fold S52 i¢ Aw 
1973). Nature’ ceseons + Delvase Council s Morton, 45 Fo 2d 827, 
s44 (PE bo | 
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For this reason, the lower courts repeatedly have enjoined 
the Government from: making such resource commitments 
without first preparing adequate impact statements.’ In- 
deed this past Term, um Aleppe v. Sierra Club, supra, we 
indicated that it would have been appropriate for the Court 
of Appeals to have enjomed the approval of mining plans 
had that court concludecl that “the impact statement covering 
{the mining plans] inaciequately analyzed the environmental 
impacts of, and the alternatives to, their approval.” -— 
U. S., at — n. 16. 

In the instant case, however, che Court of Apneals appar- 
ently decided that the openmg of bids does not constitute an 
“irreversinle commitment. of resources.” I am unprepared to 
say that the court was wrong in so holding. In the first 
instance. it 9s quite clezr that the actual opening of the bids 
does not involve a commitment of any kind, since the Secre- 
tary reserves the mght tu reject all bids. Thus it is not until 
a bid ts aecented—inieh say not happen for 30 day -—-that 
an irreversible conuuitinent is even arguably made.* More- 
over, even after the |vis are accepted, I cannot say that the 
Court of Appeals would be without power to declare the 
leases tivalid if the court determined that the Goverament 
entered into leases wiihent compliance with the requirements 
of NEPA 

tSee,¢ a. Naturat Resear: . Oehense Counce v NRC, supra: Bnviron- 
mental Desens. Fund v. TVA, ois F. 24 1184, LIS8-1184 (CAG 1972); 
Scherr vo Volpe. 466 Fo oct W027, 1034 (CAT 1972); Calvert Cliff's Co- 
ordinating Comm. 6. AL 44s F 2d 1109, 1225 (DC Cir. 1971) See 
generally Fo Anderson, SES che Coupes 239-246 (1973) 

"In the aestant case, tf i possi te thar berore the bids are accepted the 
Distnet Cenrt will decuie “ar the cleteer im the EIS has been remedied 
by a suppierental aff ies prenarea br the Secretary in response to the 
court’s opine = That ato .st ane presentea to the Court of Appeals ax 
an appemay to the Governments brief; if was also presented to me, bur 
because itil ust ve fon even co the Distrer Court. I declined to con- 
sider toi ow .- sifevines ot dravimenr, however, that the affidavit dis- 
eusses tite oc tent te whet) Seererary considered the possibility of luck 
Ot state coonecatoae tt tarnta Gis deeision to approve Sale No 40 
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For the foregoing reasons, | have concluded that this case 
does not present the “exceptional circumstances,” Holtzman 
\ Schlesinger, supra, at 1308, that warrant Circuit Justice, 
in vacating a stav. 


23 
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things oceurred then that's what he's here for. 
But if the statement does contain that types 


of infernation, then thare is nothing hs could say 


Your Eonor, -- 
THE COUK?: Ovarruled. Counsel is antitied 
to procead in e@ (essen WAY. 
Go ahead. 


BY MA. “CURCSSER: 


Q All right. Could you continue, NX. Milgram? 


A Yer. Firat kind Ge secktonee. very briefly, 
eeseribad are the kinds of aceldnnts that happen from 
arilling ships and from platforms, ‘Thea iaclude blowsuts, 
where either there 4s a hiowout of cil or gas or both 
through the drill hole or sone tinen through a eracked 
aea floor. Yhere are firsn, which can oecur vith or 
without blewouts, concurrent wit then. There are 
seciéents relatad to emibmient fallurc and hers I have 
to be a dittle mora than juat -~ TY have to explain a little 
rere thaa a singlé ineddence oo thar the Court wilt 
an, 

fhara is o verinety of etuirment on 4 
sxeduction platform. Az An axanclo, one tyne of equirnent 


4a a previatic evasaure ing which rung all around tho 
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ylatform and in stratecis pladas in this line there are 
Little plucs made out of a natla that will melt if there 


is a fire. And they get hot. ff they melt, the 


pneumatic preenure is released and the relaase of auto~ 


matic pressure activates valves which shut down tha flow 
of ofl. 

Thare have hean problame related to these 
ao-called shut down devices in the past and in fact, I 
balisve it was about six years ago the OCS regulations 
ox orders, to be vary apecific, got much more exacting 
about theee raguiremente. 

There is a relate’ kind of equipment failure, 
for example, walla have davices called hiewost pravetkors, 
which sre ~- clase the top of the pipe that comes up if 
something voces wrong. 

A major kind of failure that happens with 
shia particular Kind of equipment fa really related to 
Hunan arror in the aanse that there are many operations wher 
the blowout cravantor is removed from the well. 

bastly another possible tyns of accident ia 
wtructural fafiure of the platform itsol!, 

Now, turning my attention to pipelines which 
cerry the cil from tiess ott-ahues ariilling ereas to sxhores 


if tank ahacs are not used. there area ucveral typoe of 


| 
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possible accidents. : 
Ohe is structural failure of the piceline 


iteolf. It can‘ break aue to a variaty of structural favlte 


in the pipe making, the welding or what have you. 


The major eanony to pipelines over the long 


tearm is corrosier, This is one reascn why older pipelines 
in the Gulf Of Mexico, for exanplo, have coused more 
yproblene than any other pipelines. 

The only defense against corrosion is 
inspection, the kind of, inspection can only be cone by 
aivera. ‘Thee are linitations on divers Aue to water 
devths ond visibility. Tow much he can see of the pine. 

Another type of problem with pipelines deals 
to oxternal influences. One of then which is especially 
fuportant fa the deadging anchor of 2 ship. Dragging 
anchor of a large ship hits @ pipeline with rech of a 
force on the ship, the pipvline can rupture. 

she areas of concentrated fishing, fishing 
dracaing cpexations from fishing drexggere can inter fers 
with piptlines ard cause accidents and lastly, with 
recare to pipelines, wa have thie conditicn known 28 
gandiviches or shifts in the usa Floor. 


(Cancineed on next pore.) 


~ 
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For example, the region under a pipe micht. 
ba aroded by thase wavaa, leaving the pipe bridging a 
azace and if thet briagga is too long, 4t results in 
tension end the pioaline can cause 4t to rupture. 

The last typa ef accident Trail address myself 
“to is the aceldents that you can have when 042 tahk ehips 
are usad. There are a great entbexs of theas and it is 
net appropriate to go into all ef than now but for 
purpose of this hearing X think they can be divided into 


two types. 


(Continusd on next page.) 
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It's the biggest ones. 


and that in this context, in places where the .7 


impact statenent gives significant wave heights, it 
really should give statistics of the biggest expected ‘|. 
waves go one can make estinates of the life, the 
probable lifetime of structures or structure accident | 
incidents. 

You can't make that from significant wave 
height. You need maximum wave he:chts. It doesn’t 
give there 

Pages 73 and 74, Vol. 1 of tha Programmatic 
Statement, Gescribes the procedures for éetecting 
pipelire leaks. It 4s described that if a - if a 
leak is large enough to cause 500 lbs. per square 

ine: reduction in pipeline pressure, it will be 
@etected by equipment that monitors pipelines. 

I should ee this a Little further. 

You are pumping oil through a long pipeline 
and the inlet end high prassure is required to push ,° 
the ail through the line. If tha line should 
rupture, the oil in cominsy out of the line more 
enatly than {7 it had not ruptured and, there. ore, 
yoapanpe at tie uprtreaan end aces down to pimp the 


care wroant of fluid through the pipeline. 


| 
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B 224 If that pressure goes down by an amount equal 
eo $00 PSI, it will be detected. 500 PST OF moxGe 
In other words, ££ the pipeline pressure at the 
inlet end is 2000 lbs. per square inch, if it drops 
to 14 lbs. per square ineh, it ll be detected. 
However, it will not be immediately detected 
or may not be imaediately detected, to be more exact 
if the pressure drops from 2,000 lbs. per square inch 
to 1,600 lbs. per square inch. | 
In fact, in accordance with the way the 
impact statement describes the leak detection methods, 
a leak which caused a pressure drop of less than 
* §00 PSX could go,.on for eight hours without ever being 


detected. 


(continued next page) 


Milgran-2hierect 
Q Continue. i .2 9 5 
A fhe statoment fails to point out the crucial 
dmalication, that is a icak big gnough ta cause a pressure 
recuction of 400 pei's going on for eight hours can result 
in a vory major ofl sill in a large pipeline. Lots of oil. 
Soma pipslinrs, it's a cough estimate, ir tnat amount of time 


can spill a mitlion gallons. 


Payes 25 and 26 of Volums 2 of the Sits Specifi 


Statement states that the calculated statistics for 
enticipated pipeline necidents in the North Atlantic are 
based on Gulf of iiexico data. There are a number, of things .«} 
that should »e said avout this because of the differences e 
between the Gelf and Lorth Atlantic. 

Tue very same sectica of the ststement T 
referred to indicates that one of tae major cases of pipeline 
eceléants is due to sips dragging anchors. 

Now tuen, the orth Atlantic, in places, has 
bottors thac are particularly rocky. Not everywhere, but 
gona places. t's irdiecated tnrroughouc tue statements that 
in geveral in upecific pipeline corridors pipelines are 
supposed ta be buricd. 

Lf the bottom io rocky, tna yurial indead may 

teke olace. ‘tne burial is aot done by a man on the 


C$ ;,ing but it 19 come by a naesine waich jotu water 
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underneath the pipeline to shi aditcn. If the bottom is 
particularly rocky the ditch will not be made. 

_ ‘The fact that there are potential regions -- 
will be potential regions is brought out in the draft of the 
Site Specific Statement, the white one, but in fact is 


omitted from the yellow one, which is the final statement. 


THE COURr:s The bottom sediment chart shows 


sand and sill throughout, Agesn’t 1t? 
MR. ZEDROSSER: I take it the court is 

referring to the chart relating to the lease sale 40 

area, is that correct? 

THE COURT: Yes. Are you talking cbout this 

particular 407 

THE WITiESS: Yes, this 40 between the white 
decunant which says there are rocky areas on the - 
bottom where thie pipeline may not be buried and the 
yellow. 

2 Your observation about the possible rocky 
bottom, is this an observation specifically with reference 
to the trensaction in the lease 40 gale or one generally 
with reference tothe Atlantic -- say North and Middle 
atlantic? 

h Your aucstion swat be answered in two parts. 


ono part, there is a cortain region which is rocky. The 


] 
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second answer refers specifically to the fact that the draft 
statement which is for thease lease 40 areas does make the 
statement that the bottom is rocky and in places, and the 
region where the pipeline may not be buried, 

THE COURT: What is the situation at the 40? 
Is it a rocky bottom that they will use pa pipe? 

I take it the pipes would go into the direction j' 
of New Jersey or Dalaware p:cbehly? | 

MR, ZEDROSSER: Your Uonor <« 

MR. HYMAN: May I remind the Court that we are 
not building a pipeline here. The test here is 
should we lease. 

SHE COURT: I understand. 

I want to try to understand it myself. 

MR. ZEDROSSLRs As to the visuals, it only 
deals with bettom fociment. Now, you may —_— botton | 
gadimenc that deo.n't necassarlly - 

gum COURT: Exouse me, I would rather hear it 
from the witness. 

MR, ZEDROSSER:s All right. 

Ts COURT: With all due respect. 

Rave you exuained the bottom in this areca? 

HE WITHESS: I have not personally. 


me coUPZ: Your testimony is hypothetical? 


BEST COPY AVAILABLE | 
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Ti WITNESS: My testimony is based on what I 


read in the impact statament and wry knowledge of othe 


3 


areas of. the Atlantic. 


IE COURT: We are more concerned with 40. 


gonething else. 


Move on tc 


Q Continus. 


A On pages 31 and 32 of Volune 2 of the Site 
Specific Statement, it is stated that with regard to this 


tanker accidents will be minimal the way pipelines will be 


used. 


I've read in other places and in other 


documents that pipelines will be usad if gconomically 


feasible and also there does net seem to be any specific 


requirement that pipelines will be used. 
One would expect that in the beginning stages 


of track development that tank ships would be used and in 


fact tnat is stated in sone writings for another atlantic 


track I've recently seen. 


The pragiratic statement docs not diacuss in 


very such detail the effect of variances, waves, and other 


visks. Volume 2 does discnas variances. Volume 1 doesn't. 
23 Yoluin 2 aoes discuss the effect. As said, they con't 


24 ineroase risk. Some variances doa and sone variances do not 


in wy opiaion. 


' A 22g 
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casing? Indeed, if the casing ds cuc off at the mudline, it 
could entengle fishing year. ad fiching gear would be lost 


put it wouldn't’ gpill oil. 


Yhe situation 1a different if you have a live 
well, The pragratic statenctat in Volume 1, Page 41, talks 


apove what haypens if on @villing you strike of1. It 


geseribes that the well is cappad with a thick underwater 
stub, and it lists tne requirements end what you must Go to 


minimize the risk of fisnermon tengling gear in that stub. 


You must understand there ie a possibility of 
¢ 


haavy gear which not only recks the fishing gear but also 


you can have an oil spill. It states if the water depth 


were the stub is placed is less than 200 fect, the stub by * 


law has to be marked with a buouy. t 


tt further states if the water @epth is 85 
fact or dasa, the sucuy bas te have a light on it so you can’ 
sea Lt at niga. ; , : 

I well the Court's attontion to Page 186 of 


. 


Specifie Statement which indicates that 


a 


Volume 2 of the Site 
ia spite of thotougs procedures Cor the hvcuys, many of then 


lest. ga wa seo oursclves Faced with a situation wnere - 


Le ae 


cau have undervater wbies with a reasonable probability . 


tat the warcking that ta ywermutras will be Missing. 


« 


(continesd noxt pace.) 
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A (Continuing.) From my own experience I can 


testify to the fact many navigational buoys are missing -- 


regular U.S. Coast Guard buoys. This is a problem which I 


think deserves a special consideration in arcas which have 


active commercial fishing. 


Page 69, ‘Volume 1 of the programatic statement 


states that if there were any place there is a pipeline, if 


the water depth is below 200 feet, the pipeline has to be 


buried. 
Again, there is no description of how that 


requirement is policed. 


Lastly, I call the Court's attention to Page 77 


of Volume 1 of the programatio statement which describes 


abandoning of wells whose product is complete and all the 


comments I made to ary wells applies thexe. 


Requirements are the sane and lack of policing 


problens seem to be the same. 
That completes the staterent. 


Q Is it your testimony then that the contact of 


fishing equipment with the pipeline could result in both an 


oll spill and damage to the -- 


MR. HYMAN: I object to the leading. He is an 


expart. 


THE COURT: overruled, 


. Mlgram-direct A 231 50 
A Yes, my contention is indeed if fishing 
equipment were to be entangled with the ripeline and if the 
equipment were heavy fishing equipment, a heavy fishing 
vessel, as a result of the accident they could lose fishing 


gear and cause an o11 spill. 


Q For clarification, with refarance to your prior 


testimony on the Bay Marchard incident, was there an oil 
spill in that incident? 

A I cannot answer that authoritatively. There «~ 
was a large fire. How much of the fire was extinguished -- 
it's possibla most of the ofl burned. 1 can't tell you. 

Q Moving away from the subject of accidents, 

Dr. Milgram, could you dascribe for the Court some of the 
phenomenon and procedures involved in the containnent and 
cleaning up of of1 spills that have occurred? 

MR. HYMAN’ I object to the general nature of 
the questions. It's not a question and answer 
procedure. He goes on and testifies as if he is 
giving a lectura. Is it possible to get specific 
relevant data from the witness in the form of testimony? 
Again, the Government's case is surdensome by this 
type of testimony. 

I think tha normal question and answer 


procedure can be followed. I know the rules provide 


66 
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the tract should be subdivided into regions, for purpose 


of dllustration, let's talk abbut squares, ten miles on a 
side, ten mile by ten mile squares. 
and each of thoss squares then should have a 
number of what I call total spill clean-up systems. At 
that size range, exotic transportation whould not be 
required. Ana I think that's @ reasonable cut off point. 
Phere has been some more or less exctic 
transportation schemes worked out but I do point out to 
the Court that any of the ones that are very fast are not 
very gocd any way because you always have to have ships 
and vessels at the site of a spill to maneuver the 
equipment anyway and so you are Limited by the speed at 
which thoy can get een 
Q Now, Dr. Milgram, if a largs oil spill occurred 
in the off-shore Mid-Atlantic and prevailing climatic 
conditions including wind and sea conditions, moved it 
towards shore, could we contain as much as 51 per cent 
of such a spill? 
A with: today's technology? 
MR. WYMAN: Ho, Judge. Thera is no -- there 
hag bean no evidence from thia witness about per~ 
centages, his background to give such percentages. 


The suggestion of percentages is coming from the 


s | - Milgram-direct 
attorney who is not under cath and I know I could 


cross-examine hin but it's going to go on unless we 


have at least in this area some specific knowledge 


of how this witness is basing his testimony. 


TBE COURT: Ovarrulcd. 


7 MR. BYMAM: Thank you. 


8 Q No you want the quostion road or do you 


recall? 


10 A Y recall the question. Hay I wanswer? 
7 THE COURT: You may. 

12 A I think under most prevailing conditions, 
with tocay's technolog:, the answer is wa could not 


collect 51 ~- more than half of it befera it reached shore. 


Q What is the basis fer that cpinion? 


The basic for that is, No. 1, there sre 


A 


extranely few tow vessela avatlabla that. can -- that can 


handle tha lerge acufprant you would need for a larqe 


spill. For a mull spill, a few gallene that’e one thinc 


but if -- if you espil) 100 or 290, 1,690 or 1,990,000 


gallons, the -~ you are going to need these large systens 


and there ara no tow vesnale available. Only very limited, 


vary few harriere, very few ekirmern aveilable. 


24 Y know, for exerric, the Atlantic Const 


Guerd Strikn Team has two bio rkimmers, one of vhich fis 
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oil. 
I dndicated this here, but what the statement fails 
to point out is that bacause of the coverage problem, sorben 


are really only appropriate for small spills or spills 


confined to a smaller area. 


One of the major differences between offshore spills 


and spills in protective waters 4s going to be the area that 


the spill covers. 


I also should point out that a very crude of1 clean-up 


systen which I did not deseribe in detail which is based on 


sorbents has been very ~~ found quite effective in on-shore 


spills but it is not anproepriate for offshore spills, and 


that's just an enormous rope, that big around (indicating), 


in diameter, made out of a sorbent material and they atretch 


this rope ketween two pulleys and ict 4t hang in the oil and 


drive it, run it around, and after it goes through the oil, 


they sgueeze it through sone rollers and pick up the oil 


it contacts. Very crude but it works. 


Can't use it offshore yete Can't cover enough area 


with it. 


22 on peace 252 af Volume 2 of the Programmatic Statement, 


$t je stated that the GG must approve the contingency plans 


for offshore eperaters, mit ask, how mach docs the USGS 


know about cleaniny up 0117 
a 


e 
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This nation has taste . the EPA and the Coast Guard : % 
with cleaning up oil epilis, not sie USGS, kut who has to . 
cover the contingency »lans? The USGS. ’ 
I don’t seem to understanc that, ZI don't know that 


‘ 
} 


that's their field of expertise, 


» 


In Volume II of the Programeatie Statemant, page 453, 
there is -- there is a very peculiar statement. It is : 
a guotetion about which no more is Said than giving the 
Cuotation itself, and the suotation is as follows: 

"Clean-uo technolo.y is priuitive and inconvenient, . 
write Cash, White and otiers, but probably adeguate for moet ° 
Bpoilis.” 

; ¢ 

New, I ask how primitive and inconvenient technology 
Can ba aicqguate. In point of fact, for offshore Spills 
it iocn'e, 

in Voluna If -- 


~ 


a Dr. Millgran, just to clarify, could you give 
@ 
the page nuaber of that? 
A Diu I not? kage a5, 
Woule you check te see if it's 253 er 453? 
cee COUR: 1 chouyht you said 443 first, 
WHE WITSEGL: I sada 453, kut my notation on the 


NUwers could concedvabljy he in arror. 
da 


O.8. Coule you perhavs cheek that? 
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set up just for cleaning up o11 spills. 
3 But hare was some equipment they hadn't seen before. 

4 The first time they tricd to use it they made an awful mess. 
It is because they weteats trained. 
The next day, after they had been through it once, 


they did just fine, as they did the next -- the following 


day. 
9 It shows the very important aspects of the problem 

of people training, which is really absent in this statement. 
I can't emphasize it strongly enough. 
On page 435 of the Site Specific Statement, Volume II, 
and also pags 442 of the same Volume, it is stated that the 
U.S. Coast Geard high spaced boom is ineffective in two-knot 
currents. 
As I indicated before, no boom is effective in two- 
17 || knot currents. That statement isn't true. It's got nothing 
to do with tle boon. 
The cntixrainment phenemenon will take place at two knots 
20 || Wa've seen it. Yhat statemant is misleading, at best. 

At payga 435 of the Site Specific Statement, Vo ume II, 
dt in stated that th: Coast Guard has an Cccan Systems 


Incorperate:] oil skimmer which requires several men workin 
z 


fox 20 howr: to asserndic. 


This statement doas not go into the fact that in 20 


| 
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hours oil is going to have spread a long way and be awfully 


difficult to clean up. 
A major -- what's the right word -=- advantage can be 

gained if you can get to an oil spill quickly. 

If you wait 20 hours, the cat is out of the bag. 


Page 435 of the Site Specific Statement, Volume II, 


saya that available is a skimmer made by the Lockheed 

Corporation which will recover a mixture oe oi1 and water 
which is 90 percant oil in six-foot seas and two-knot currents 
. at 20-knot winds. 
That may be a manufacturer's claim. 
About a little over a year ago, the Coast Guard 
tested that akinmer and others, and in the case of that 
skimmer, and in fact all the skimners, the recovery mixture 


was nuch less than 90 percent of1. So that statement is just 


@LXOn2ZOwus « 


the manufacturer may claim that's the case, but that's 


not what tests have indicated. In waves. You can probably 
got 90 porcent of1 with skimmers like that, without waves. 

Page 85 of Volume J. of the Programmatic Statement 
describes the advantages of air deployment. of equipment. 
To wy way of thinking, aix deployment has no advantage 
because, as I dvuseribeod b:fore, you have to have boats there, 


25 anyway. You can drop equipment but if there is nobody to 
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short questions. I could -- I think represent that 
we would he done by one, your fionor, 

THD COURT: tell, that won't be sufficient for 
my purposes. 

In any event, you finish your testimony and 
then counsel can mark the documents and prepare cross 
during the lunch hour. We will convene at 2:25. 

Make your final statement. 

SHE WITNESS: ly final stetenent deals with a 
criticism based on the logistics of cleaning up oil 
spills. | 

Page 432 of the Site Specific Statement, Volune 
II, states that if an of1 spill occurs, the appointed 
on-scene coordinator for that spill is to have a 
deLiberation with representativa of the States that 
micht be impacted with the spill. 

I don't know if I'm out of turn by saying it 
this way, that's crazy. After you spill oil ia no 
tine to go huva a deliberation. 

The thing to co is set ont there and start 
Cleaning it up before it spreads very far. 

Dut the <- the impact statement gays that aft: 
Oil has 8pilled thexve is going to be a deliberation ‘+o 


free whe ukeuld clean it up and whether the spiller can 
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Okay. Good. 

By the way, on page 435 of the statement there 
appears vas‘lous aifferent pollution containment and recover 
equipment pipes; is that nines Do you remember reading thar? 

A Yes, I read it. 

Cc Did you have anything to do with the design or 
testing of any of the types of equipment listed on that page? 

A Yes. 

Q Which one would that be? 

A May I have the document? 

More than one. Second item, in fact I made a 
comment about this. The high speed containment barrier which 
the Atlantic Strike Team had. I had a role in designing. 

I esceil out that its qualifications are overstated here. 
It can't do everything it says it will do in this book. 

‘@he next item, high sea oil recovery systems of 
Ocean Systuns, Incorporated, I participated in the sea trials 
of that device. The Coast Guard had a contract with M.I.Te 
for providing people to make measurementa both on the device 
an@ in the sea during the testing of that, and I went to sea 
with that davice. 

Q Are there any misstatements concerning that 


Javiece in the final statement? 


A Certainly a misstatement in that the device 
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won't do what the specifications here say it will. 

Q There is a difference between a statement that 
says "Dosigned to recover" and to what in actual life 
experience would actually happen; is that correct? 

Engineering-wise? You could design a thing to do x 
but it only does half of X? 


A Only if you're a very poor designer. 


Q You're the one who designed some of thesa; is 


that correct? 

A Yes, but I didn't say -- I didn't tell you what 
my specifications were. 

Q Now, thc area of accidents are covered in the 
atateneants; is that correct? 

A Yes. 

Q And the reader reading the statcment would read 
about the tragedjes thet could have occurred? 

A Reud about sone of thom, yes. 

Q And the area of the limitations in 011 contain= 
ment and recovery are contained in the statement? 

A No, The limitations are very inadequately 
covered, and in gact erreneausly stated, 

ra) Well, what’: inadequate end erroneous about the 
ll statement, "041 spill containment on the open sea then is 


severely lirthed"? Is that an erronoous etatenent? 


‘ ‘ um af 4 ; lsat 24) 
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- Q Do you mean the industry itself was policing 
; itself? CA OI gio bakes alte Ea aE ped REY eee ap at 
. ae . IT am sure it did. . eee 
Q Is a storm chock a pre-planned emergency device 
. for prevention of blow-outs? eee ee 
. ae It doesn't prevent them but reduces the number, 
, indeed. 
Q To prevent a more serious result from conditions 
| that created blow-outs? | Se eons. \inuiid ia a yaa ese tigs 


A I don’t like tha word prevent. To reduce chances. — 


It leads to a new sub-safety value. 


.Q A storm chock is a safety device designad to 


reduce the chances of blow-out? 


A 


Yes. 


Q You testified this morning also, Dr. Milgran, 


concerning the hazards of transportation of of3. by pipeline, 


18 
I believe, structure failure, dragging of anchors acrosa_lines 
‘ 19 
etc. Do you agree with me that the transportation of ofl by 
20 


pipeline is environmentally more safe than transportation by 
tanker? 


Bh ERE hitters ce geri aal 


A Absolutely. 


Q in the statement involved in thie litigation it 


| recognizes that? 


on ‘ 


A - Yes. They do not require that you use pipelines 
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4 


} ' ; cane ak ~ 74 eRe ete 


b= 


however, 
; “aie Q ie Well, since you brought that UP, let's talk 
; about that for a second. Let ne refer you to the second 
' volume of the Site Specific Statement on page 463. tly 


Refore directing you to that particular part, ac 


6 

I er you to say you do not find in the statement any 
7 

ies dine éhar the ofl be ‘teannported by pipeline other tha 
8 eek ape) Peel el ee Le EN Sapp Ge 


by tanker? 


A io abentabe staapamiiiaty Aas is correct. 
a Lies “On hae 463, under the headin of ~- this is 
" Volume 2 of the Site Specific which ie Defendant's Exhibit B q 
: “= under the eadhae Shipping of O11, there is a suggestion 
is oe that would minimize the transportation by tankers? ‘ 
14 i] 


A Minindze, but by no means outlaw it. : ine ‘ 
Q Read the stipulation suggested on that page. 
A Bottom of the page, if feasible, pipeline 


requirements =~ laying such pipeline is technically anda 


18 : 

economically feasible, no crude oil production will be 
19 

transported by surface vessel from offshore production to 
20 

adjacent on-shore facilities except in cases of emergency. 
2) 


Tha determination as to emergency conditions 
and the technical economic and feasibility of pipeline laying 


would be made by the Supervisor. 


Now, for continuous production, transportation 
25 , ‘ . 
‘ . ‘ ‘ <a 3 ‘ . 3 


a 
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of crude ofl by barge from offshore production to adjacent 
on-shore facility wil) not ba permitted, Vierceteg, iy 


‘' That means you can use pipes and tankers and 


% 


you can't vse barges? Oe i ec ae ey Rs 2 

a re oor te TW i RRR SIP tess ates hp ad 

os - It means you can only use tank ships ang «« 

A Any time a Pipe is not feasible you can, 

Q * .. Stated another way, the lessee is not permitted 
to transport o11 by tankers unless it is not sconomically 
feasible to do it by pipeline? 

/ & - MR. ZEDROSSER: The witness has bean questioned 
several times with regard to the sama material, The 
statenent ia in evidenca and it does speak for itself, 
i think the point has been belabored, ae, eR i 

THE COURT: You may inquire, 
Can you anawar the question? 
‘Well, just repeat the quertion, 
“MR. LAPITTE: can you do that? 
(Whereupon, the last question Was read by the 
reporter, ) 
A That is a double negative, That ig a true 


statement, 


Q De you know whether this stipulation is in fact 


MR..ZEDROSSER: 1 really object to this. 1 
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7.6 milligrams per liter of gine in the onvironmeat within 


which the fish ware oxisting. 

‘ Of great concerns to biolegista and ayself, pat~ 
tiaularly, is that death ie a rathor fisal point for an ergana~ 
dan, Once it dies there te iittie ona can go about it. But 
there 42 the rocegnition that concentrations of matala ia the 
environment selow thosa wiich produce ovuorvable death may 
indoed have significant affects on the organiens, 

So, I bagan to look at what would be potentials 
aub-lothal effects of zinc on the sane population of fish and 
wa just did » sarics of studies in which ve tried to deduce 
what one could deseribe fron the death point as a safe concen 
tration and we discerned aver & 36 hour period that a value o 
L.@ silliqr as per liter for toe sawe fish ender tia aame 
environxantsl conditions waald act produce death. In fact, 4 
diga’t produce death in throe and four tiwes 96 hours, 

I than sought to seo whether os not one could 
dctermine whether there wae any @ffect on the organisa sot 
souervavle. fo, wa Gid tiseve culture atudies in which wa 
utilised prinary particular calture explant« fros tao opitiel 
ius af the fieh. 

vou revove the axin covering layer selow the 
scalos end grow thia out in en appropriate nutcsient medie end 


then add to these cultures, ‘varying concentrations of your 


ae 
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matal toxicant, 

Wnen we cid thin we found that the so-called 
1.8 part par million dose safe for the totsl Orgenisa and its 

. 
population, reduced the qrovth rate of the calls iu culture 
by 3O pear cent. 

Fifty per cent reduction in growth rate -~ 
augcutlally by stopping mitosis -~ that 48, cell divisica -- 
was &@ rather vgzaastic and, previous to thie stady, unobserved 
effect, 

Ye therefore pastulated that rather than at Cann; 
£0 erect a so-called safe load tnto the weavironment ~-- by : 
this, I mean when one does a stucy one of the things you'd 
Like to be able to de fs tell Bomebody from yoar best judgnen 
what you conaidar to be a safe concontration in the eaviron- 
ment which would not have a damaging fapeect on the erganian 
and we found when one does anprepriate calonlationa from a 
24 hour and 48 hour toxleity standpoint using death es an oad 

roeult ~~ and that was the praovious 1.8 value I mantioned -- 
| Nis did aot kill the organiaa, 

ut, Lf thet wane dose produces a giynificant 
wiological wffect at the cellular level, then it is not eale, 

fo, we used the tissue technigue to chserve a 


hon-cdservevle effect at the callular lavel and wa found o.7 


parts per milijon did noe datersupt celiuler division which 


PAGE ee me Ge eee et OO oe we 


J 


BY 

‘ was the end point of our study. 

' 3 Based on “hat we said that a better hanéle at 
; ‘ jetermining a safe level in to use & value witch approaches 
: about a tenth of whet is the 96 hour median tolerances level 
. . gometines referred to as the &C $0 level, the lavel ia the 
. gavironnent that affects $$ per cent of the organians. 

a , XY gay that because one of thea problens with 


matal toxicity -- tf I have 4 bedy of water I can seasure the 


setal t pat in, Xt becomes d4iffieult to determine in short 


tize frases tow euch of that axouat of metal is getting into 


gue specoific test organian and dmpinging on it. That involvae 


nm more sovhisticated approach and not commonly wtilized ta 


straight toxic generation atudies. 


When wa deteruined the collular culture aypproaca 
| for fish gave us giva values I becene concerned with whether 
| 

| or not one cowld modify and treat algal cells that are in 


the environment ans which ers, 82 a Lase of tne food cobain, 


very iaportant organisns, vy the sane way, 


20 
Previous atucdies using algal celis involved 


an estimate of growth by sophinticatad tecaniques using car 
bon, C 14, radioactive carbon as & weasure of growta. 
A sinpler rethod wae to weigh the amount of 


nlgao you had at the start of the study, expose the organisa 


woigh tne amount at the end of the study 


for apecific parioda, 
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concentrations of lead perticularly end to some Ceqras sine 


which were leaching into the eavireanent both from the se~ 
calles abanconed mine tatlings and also from the actcal 
ongoing operation of washing nine sediments to remove the 
econouleally treatable ore. 

More xecently on@ can remenler ~~ 

Reecuse pe, may I have a cur of water? 

TuB COURT: Surely. 

Tie WITUTSS: The nore recent problem and 
obvious ixpact of metals that I want to acquaint you 
with, or to remind you of actually, since you are 
probably all familiar with it, and that was an event 
that occurred during the period of the fifties and 
cixties 4m Xyoohre, Japan, known as Minimata Say, 
whiea ia a perine environment. Adjacent to Kinimata 
Ray there was a plast whose prine purposs was to make 
one of the pleatic vinyl chloridse. Ang in the 
penvfiacturing process a catalyzing for the reactian 
io ceed. And the catalyzer was e salt of mercury, 
wercuriec chleride. The rezsidusl wasn water from this 
process wae simply dumped into Ninimata Bay. 

Mow, if one looks et Minimata Bay, one would 
not observe anything. If one looked at the organism 


in FMinimata tay for. the soast part they seam toe be 


nh 248 210 


\ Rachnlin-direct 
reasonably good. They see fish ewinmming sroum . 
Thay were caught there in ebundance. The srelifieh 


were being caught in ebundance. Bat what wes 


| ES UE SE . + 
a» ww 
, 


. observed was that a total of 111 people of the local 
: population of trie area becane rather severely 

A poisoned. Of tha 111 total which became severely 

, polacned, at least 49 of then witimataly éisd. Tne 
: renainéer suffered varying degrees from ricer tw 


rather severe neurological damage to the brais ond 


neurclosical syaton. 


Studies by public health experts cetermined 


" that these people were suffering from mrezzie 

q poisoning. In an effort to find out where they 

" ware getting these high-hedied burdens of sereury, 
be etudies vere fone on the food that these peoples had 
heen eating. And it wae datermined that Ge fis, 
" and anelifish that they ware catehicg im Piziaars 
- Hay were very, very nigh in mexcury, and Gat ter 
20 were gevting theiz body burdens of mercury fz we 


fisi that were éwinming in tre area, bet Gam te 


were eating.. 


Tais becane a rather fenous and teter 36 
situation ef wercuric poisoning by acquistsq ia 


through equatice food chains. 
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One of the stuvies indicate that what 

eaqnentially was happening was that this salt of 
wurcuric chioride, when it enters the acquatiec 
environment is acted on bacteria within the environment 
and ie converted from the metal gait into an organc- 
metal, methol mercury, or en organ compound tanded 
to ba absorbed into the body auch more readily then 
sone Of the metal salts, and, indeed, are stored in 
tne body for long parlods of time. And what was 
happening was that the methol mercury was entering 
the food chain at various levels, and as the semen 
plentio -~ it was not accweulating fan these 
erganiars, but was being magnified chrough the food 


chain -~ that is, if one orgeniem is receiving a 


burden of a particular toxin from the environment due 


te exposure, it elso receives a burden due to what it 
wate. And the concentration of the material that it 
géts through feeding is directly dependent on hew much 
material ie im the food. That is, dependant on what 
ia in the food of that whieh is eaten. Jo that if 
oue looks at thie, one can find the lower levels of 
tne food chains incorporating relatively small srounts 
of material. And ae they are eaten by higher and 


higher organiems, the concentration per organism 


the food chain, 

€o there is a clear axample of how a relatively 
fnadvertont action by ran, without any wilful malios, 
completely damaged the envirenment of the local area, 
and ivpacted after blologival changas of the 
introduced material directly on man himself, 

X think that’s sort of a thumbnail sketch of 


generally what the role of metals cas be within the 


environcent. 


‘ \ 
Q Or. Rachlin, one amali point. and that is the 


-~ with reference to the impact of heavy xetals in reducing 


the growth cf celle, what is the significance of thet in 


the long rus? 


A Ultimately 12 the reduction in growth of cells 


is continued sither for alcove porulation ~~ specifically 


for alcove population, you will wind up with a lowersd 


population ovar the long run. For particular oxganisme 


in which you ore affacting their own internal cells <- if, 


for examples, ona happens to be raiseing the cate of myetosis 


~- that ie, sore divinicn ~- and niesis, for that matter, 


thea production of garetes in an organian, you can affact its 


ability to eopropriate. Se that you will lave a population 


effect oa .the particular organism, If you are not dealing 


eee ne ee RRR 
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tenda to build up by the tine you reach high levels in 


BEST COPY AVAILABLE 
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with pepulation, contiaued slow growth of calls er retarded 
greup ef its ova calle for long periods of tine eventually 
can ascumalata beacause of the ultimate death of the 
organism. 

Q Yf there 49 a reduction of population on the 
lover end of the food chain, what affsat does that have? 

AK If there ia a significant reduction of 
population on tne lower end of the food chain, since 
everything above those ere dependent oa the lever end, you 


would get what could be called a donino effeat veving up 


through the feod chain. That 46, you would have to lower 


the ultraferrats becaus® they can only be gayrported by the 


existing base. 

a Area your general coments regarding the 
4ifferent sources of heavy petal burdens in marine envi roneen 
applicable to the wid-Atlantio area? 

A Yen, they are. In guading the particular 
Aocurants I wae concerned specifically ané will talk 
sypeaiftically about the problem with regard tp meatal 
pollution or the dutroduction of heavy netais resulting 
frou @cill cuttings and Grill mude ae # particular eperatsos - 
the problem of formation water, the problem relating to 
pipeline verrals, and woald only wention the fact that some 


of the ofle, partioularly the orude oils, af indicated in 
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) 

2 . ate Indicating that there are clear jnformation gaps 

31 the specific kinds of information I cited as things We would 

4 need to determine such as what an exact toxi level is away 

5 from an area of «diacharge such as the items we indicated. 

6 , 1 find also in the documents no assessment by 

7 any real referral to the literature of what could constitute | ’ 
8 || ‘a hazardous purden of introduction and what would constitute 
9 a safe introduction of metal, and if one were to use some | 
10 value based on existing Literature studies, one could at leas 

} 


safe value a. 


get an approximation of what would be a reasonably 


her the 


and then address oneself to the problem of whet 


a that material 


material a in would exceed that or not an 


u a document previously 


Q pr. Rachlin, I hand ae 


I found nowehre in the documents. a 
marked for jdentification as plaintiff's exhibit 13 for 

identification and I ask you to identify that. 
This is a document, 4 series of stapled pages. | 


ne — ence TC 
eee 


A 


The front page says ,s appendix; the characteristics of inor- 


ganic metal pollutants. 


{continued next page) 


rete exerci ME 


(es Loner emeere 
- Atel Ae i AEN Ay ERR He af 
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BR. ZEUROTIER: That waa distributed Triday 


amt am the subject of the colloguy at the end of tha 


gossion on Frivay. 
BR, JESSEN: Before procesdiag with the 


examination of cthis docusant we would like to indigate 


that as far as that coliojuy 7 friday, et that tine 
thora vas a reypresantation mado that that docuzent wan 
self-eutnentivated eince Lt was obtained from the file 
ef the Bepartsant of tise Tutersor, 

that &t consists of ia xerox papere oft 


They are not re- 


inde ehient eclentific atucles. 


preduesa in full and we Rave not baen able to locate 


Laie 


ita surdit there ara serious probless of 


authentication. 


oe 


R. SLOROSSEN: The pohat made Aore ia & Wary 
ecieat ona, set in couflice with whut the yestieman 


7 


gaid. 


It was an appendiu to @ preliminary draft which 
lL contirned today with other etate officials, was 
heeled. dee the Sb office in Septerver of 1375. 

4g are not saying thsy cand wp with the figures 


and I ewjree it saya this cane fros National Acadaczy 


4 


of Tclence papsre but that fa not the point. 
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1t ia just that it was ineluced physically 
amongat the papers in the preliminary draft. 
\ TRE COURT: You may proceed. 

DLIRNCT BAAMINATION 
mY WR, SEOMOSSLAs (continuing.) 

Q You have any couvent regarding the exhibit befo 
you? 

Yas. 

Xf one went through all of the papers one wouly 
gue wnat was diona cn these sheats ie that there is an 
alphasetical listing of me . whieh ts by no means complete. 

It than coneiate of a serias of referance 
vitatioas to studies par formed. 

At the wad of each of the satals c tad there is 
dn slightly iacger type, A recommendation. 

xf 1 way for the soment, ft says, io the case 
ef vaxiua that on the hasie of the data evatladle at this 
time it is wuggestad tnet concentrations of barius equal to 


or exchading 1 miligran per Liter constitute a hasare in the 


warins environazent. Lave la less than .3 miligrans would 


represent windeah vien OF dilatory effects. 
Yor crowium, on tie basis of data availanvis at 
this tine, it b& sugyeated that concentrations of cromiurn 


eyual to or excowdLay 0.1 miligrams par liter constitute & 
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hazard to the marine environment and less tran .05 presents 
minimal risks of dilatorihous affects and with ragara to 
oyaterd tiie should be palateined at less then 9.02. 

tron, 4t iw indicated that on the basis of 
data avedlable it is aucjoate& that concentrations of iron 
ayaal to oF oxcaading 5.3 miligrane per liter constitute 4 
hazard to the parine environment and leveais ivse than 0.05 
yresont minimus riaks of dilatorious effacts and so on for 
the various wetals, 

There are recommendations of both the hasardous 
levels and those ilavels felt to be balow affactive. 

For mexoury, 4% tells you that concantrations 
equal to or excemding «i microgragsa -- that is a thousandts 
ef aviiigram por liter ~~ constitute a hazard ia the marines 
OEGinh 238 « 

With warcury, one is conceracd with the part 
ser. aiion aaa not million par Liter, 

Thares 1g a potentiel for vach of the specific 
matels one “ould be qoncerned with. 

tnfersation of this sature ia this docunent 
would hava doen axtreroly helpful and etatements indicating 
tiat at loast, based on past oxperience or projected 


estimates, that somo Gistances away from a particular operat 


we would not exceed theese Levela would have been helpful in 


Rachlia-direct 260 
determining the trus level of matel impact. 

Q is the kind or level of information ebout 
recommended levels euer as ia that exnibit hefere you containgd 
in the aid-Atlanctie or final docusent? 

a Such aw recowmendatioas in this particular 


docunent? 


@ Vor. 


Ro, 16 is not. 


& 


ZEVROSSERs Xk would awk that it ba serked 


WRe 


de avidence. 


THk QOURE: Fo marked. 


Q Or, Rachlin, when you sentioned certaia amounts 


ef ferrochrome ligne sulfonate as baing dischaxged Ciractly 
into the marine enavironwscat, were yeu referring there to the 


exgloration pnase? 


a YsO, I was. 


gue gunbars wore bagad on ths nusbers generated 


on the final figures given in tae exploration phase 
ro vere yoo referring trere simply to the 30 peresat 
gireotly diacnargad of the tetal emunt? 
A Theat was Sased on the 99 parcent figura siace 
that ts tue figure uses oy the documant. 
@ Or. Racniin, 40 you have any further comments 


ragerding the treatawnt of the affects of drilling macs An tn 
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Tuy COURT: $0 alics offshore. 

THN MITRESS: Yow, I Know. Rut thars ara 
oxyaaisas that mig?.t break through this environment. 
Okay. Ant if ana wore to look at a cotential proalem +. 
{2 IT can construct a hypothe atieal sxanele fer the 
monmat, Let's esauna that ve have Larva fishes, and 
Larva of some form f{nadvertantly moved through an area 
where tauy ara being severely imgactsu by @ foruatlog 
water orovlan just in the locel area around thw well, 
aii and eB 4B goes out, and vrosumably those 
erganinas dle, in tars of tne tatal anvironzest, & 
{t'a a ore shot provlea, car could probably eay, well, 
{ttm aot realiy vary aiyntficant. There coula be sone 
ra Covery s 

Huppoee, NOwEVET, that thie is xappening te 
larva of a yertiquler epocias of fish whicn «t the 
gure tine ds heppening oF hes sappenad over Tid last 


goupla of weens ort dandy Wook, tron gandy kuok sown 


amount of €43hk dilied taxough totally unrelated 


inddoutions. You aave the etracn Where sou Aave an 
impact ere ralatad to opuratioas. You save the norms 


to -7 say, dome od ode wiles, there's beon a cussive | 


activity that’s causing other anvironmental impact in 


the vavironeant. If they both woincidgentally affect 
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same species of fish, then indeed you might have a 


serious problem. If you hit spawnina adults to sOMe 


| 
| 
significantly low level due to something unrelated | 
while: coincidental to the progeny, then you wind up 


e 
with a potentially significant reduction in population | 
that could conceivably occur. And, therefore, it is 
something which one should bear in mind. And I would 


answer the question that it could be of potentially 


Q Dr. Rachlin, could you comment on the subject 


of the treatment of the pipeline burial operations in the 


| 
| 
important concern. | 
| 
| 
{ 
| 


programmatic and the middle Atlantic impact statements. 
\ 
A Yes. With regard to the problem of pipeline 


| 

‘ , ; 3 3 , ; | 
burial, as indicated in the documents, particularly in the | 
| 


— 


final OCS document in Volume 2, somewhere I think about page | 
20, it describes adjacent to that particular section that the 
{ 
| 


} 


essential method of laying the pipeline is to use an air 
water jet trench digging procedure, in whici: a trench 


approximately 5 feet deep by 6 to 12 feet in width will be 
{ 
| 
amended. As this air water jet with appropriate fins to cause 
lateral movements of sediments and will scour this trench, 


{ 
, ‘ , ; | 
and then the pipes which are being fitted togetner on barges, 
| 

| 

welded, inspection by x-ray, and then are moving across the | 


area, and then are deposited in pack into the -- they are left, 


e 


| 

{ 

t 

i 
‘ ree REALE RET LO LRN ITN CE CU ak | ; ' 
s ee ee ee ee ee 
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off ot the back of the barya and they kind of mn inte tie 
3 trenah and become buried as the rosssoended setinents a tle 
4 wack down can thes. There is also an indication that 

5 appropriate wetyats, if that bacomes &@ need, ta make sure 

6 that they do indeed sattle. ladieed, there ig a problea thst 


7 I have in my own mind whiten le of concern 4a at iaaet three 


8 aspects with regard to this particular cperatioa. And that Lal, 
9 clearly, you are increasiag tho timidity tn kane regioa where 

10 you are gesunpesdiag the sediment as you nove, 24 you Go 
through your pipeline burial operation, dayandiag 6a Rhea 

Kind of substrate you move through, the Rind of aettos from 

13 tre ofl well arwa, the shore 6rea, and you are in the process 
of resuspenciag, end ths sedieeats will be resuspending 
waatever burden ef heavy metals Aas boar sitting there, aad 
locked into the secimenta, not bothering snything An tre 

water colusa: cecause it's bean there for leng periods of 

tina. Aac Lf you nove through that, you @ill reauspend it, 
end that will hecous a yrovlcm, particalariy if you're 
dealing in en area where Rovemcnt has oocursad out of a 
poteatial differenca which hae nappancd with the aladge 


situation, 


so the movement vf heavy aetala moviag up 


cana ve a atyaigicent probles, 


In eddition to thet, vecanse we have ah 


H ¢bU 
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savirontant which has heavy tndustrieliaation aad urbaniszati 
and agxricultars, amd tneraby there ate noxious materials, 
and there are prewant organic meterials and the like, and 
sens watarialea will be put back in and thie will becene a 
partieulerly important problen the Clener we get to the 
coeatal aroa. 

ow, in taras of yetting a feel far what this 
ta all avout in terme of the actual numbers that are 
involved, I us@ tha numbers that ware yrasented to get some 
idea of how such sediment is moviag exround. There ig an 
assumption that approximately a3,.000 cubie yerds of sediments 
whLlh be wowad per disturbed mile. fhie fe found ia beth tie 
draft and the progremmatioc statenents for the pid-Atiaatia 
region. 

In the draft docucant for the mid~Aslaatic 
xeqion on voluse 2, page 19, thay talk about four gorcidors 
wits two pipelines par corridor traverging o sa6@ bottoxn of 
hrewsan 39 to 370 wiles. Ualog thae aasemption they 
caloulata a figure af 866,009 to @-miliion cubic yards of 
asALvwanta resIsTRNces. 

In tia fhuel document, tha aale 40for the 
sane volute on 2, cage 18, bhay egein neta @ atatesent avout 
2 to 4 corridors cight be used. But the example ia now for 


4 pipelines traversing 169 to $70 silee. And in the sane 


KH zZb] 
facalla-direct 274 
yoluss 1, pag@ 21, using that sane &,939 figure, they are Agw 
cominy uy with a total gecitent rasuspension ef better than 
£90,009 to only 4,560,009 cuble yards. What apgarentiy is 
sha movement from the flows corridor, two pipelias vorridor 
caae, to a mora radian sitaation of only four pipelinea of 


concern, and so that the total suubers of ronvuspeadad 


gaugivants sean to be lasa. 


Yow, my concern about tiie, as I have indicated 
warlier, is anacifically whet is the haavy mutal buxrdanh, 
and Warden of other noxtous wpetele in the eediments that are 
going trough. Thnare ia ae information here anc 69 One CeaAnO 
estimate the tinpact, eltnough that is the material tnat can 
ya found out. The timidity again will depend an the 
particlen seleed of tha suspendad saGimente and or the 
hydeodranatios of the water. The problea ta that they 
paces s significant problen as ons noves closer to shora 
wuera tha sediments become finer rather than coarser, and 
also hays a niga burden of waate associated with then. They 
will te Llisnter end auspendad in the water osiumn for 
lenager partods of tins. The timidity versus the paeto~ 
gyathavis problem T indieated with drilling mids, aid the 
nase thlay veecurd. Sut now a mayaifiad toward shallow 
water ia tis coasé winre you hava an active autriant Load. 


oa you've gat gocd yhotesynthesia and you'va vot ta lightun 
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it DY timidity plus the toaic ~rablam carcytay all of thest 
organics. There'a & probieny of tisiddty alogying. aAgatlu, 
esiter facders whic ore in tne auvatrates im the area. Aad 
= ia tne problem of reaciration to arganisms that exe 
sudjest te tnis tinicaty lov, 

‘the thing here in that wa hava & probles ia 
that respiration can be caused by 6 nuvber of respiration 
daficlencisa due to this problem, Tinmidity through re- 
puspansion can cecur to a aucher of macionises, At least 
thewe, I would quantify one of them as BA agtual recuctio 

fa 
in the dissolved oxyqes avatiaule in the water egiuan. Aad 
this wouls cone azout by reductag aodimenta which have a 
nigh chamical of Diclogioel oxygen daaard, particularity Lf 
ney aro heavy in erganias. That ia, the chemaicais tieas~ 
selves pacona osydisedc. The oxycen for the process is what 
1% diesolves in the waters coluas. And the water colamy 
Ted AowA. 

> olasaic exauple af suamethinag like trat ais 
the movement of cevaya flow cf! tire battery ia dew York whicn 

Sey ga targucn in Juse . ani «6 Lt dnkbedaliy gous out waen 
tay vater ~~ the Dd gous down because of tie erqaaic impact 


titereliy sucking it up. The pronlan of retplration reaction 


as wy vill clogging. That tw, two sediments get on the 


st{ile amd cloy the gills, taey are going to interfere with 
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exchanges as a svuparete fecter. The acteal sadimente load 


apreding thea giils could interferes with gasaous eachange. 
there is also the problem that if there {s indsed a antal 
| purdes ia the area, and the metal is toxic, one of the ways 
that organiem responds to metal toxicity te that they 

ettexet to deal with the metal provlem by ¢imypiy secreting 


ewpious quantitias of mucus which forms a motalo-muce~ 


precipitate, moving 1% out of the environment. But what 


happens often enough is that sucus closea the gills and the 


orgenisw by a prucesa known as coagulation film snoxis, 
And what that does is participates in closing tne gills and 
interfering with the gas exchanges, and the organiaus cle 


that way, Aqain, what we have ia the probles of a variaty 


ef acticus, all occurriag sinultansously which must be dealt 
witK, and as eae complex Intaerreaction systaa and not as site 


hy site or toxic by toxic. In the final statement for tia 


OCS eale 49, volume J, page 127 ta 146, there is an 
indigation thatthe impacts are expactad to ha temporarily 
lacalized and ct low asverity. 


(Contiaved next page.) 
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A (Continuing) But there ie no real cata present 
of any hard wise which would yive ue @ handle on that. 2 
indicated at length the kind of data that vould be needed and 
it is potentially available because research is going one. 
the final document, Yok. 2, on the sake pages 
makes the atatanent that the noare-shore problea «= the near 
shore problem and the ahalf problem are directiy attributed 
te pipeline burial particularily with reference to the 
problene of mud and cutting which are really offshore problent. 
Wheat is important to realize in the reyion of 
the mid-Atlantic, with the fudson, Delawarde ané even if we 
gneak in the Chesapeake because fish move in that area, ase 
what is important ise the ceastel salt narahes and wetlands 
becauee gishos as you know ude thease ragiona ae nureery 
qroundse fo wheather they are apavned offetere or in the 
rivers, at come point they are going to be reeruited back to 
the tisheries, both compercial and sport fisherins,. There 
are impacts throuqdh vipelines burial through the nureery and 
the wetland areas end the magnitude of the iapact nay be 
greater than gomething whieh is short range ané of iow 
severity amt only tamporarye 
In the final ocd volume — r°'m sorry, Vole 3. 
page 587, chay indicate that the pipe transverses wetlands 


and other land will result in a width ef $0 to 60 feet 
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Gieturbance, plus @ band of three to forty feet ef sot) and 
vegetation removed per pipeline. I assume sot per corridor, 
This could he a sericus disturbance te the 
ecology of wetlands in a region already stressed by a 
magnitude of urban development tn the area, Ya have to 
recogoize that both the near-shore environment and the 
mideAtlantico region itealf ia in reality, because of 
organiaas moving through it and water masses moving through 


it, an intoractive dynamic kind ef system and really it is 


unfair to isolate the affects -« there must be an attempt 


to really integrate all of the activities that are going 


on with the fect that we have @ veally stress environment, 


¥ot due to the offshore of1 problem, but stress because of 


| 
| 
I 
| 
| 
H 
| 


whare it is, with the urbanization and industrielization, 


Organiens which are impacted by the of fahore 
situation may be impacted to greater levels because of the 
particular environment thay mova to. 2 eited the hypo= 
thetical situation before, 

All of this must be dealt with together to mak 
an Sppropriate impact statement. Without the infornation on 
one point you can’t do it. You ean't deal with 4 in 
isolation, 

@ Dr, Bachlin, I hand you Plaintiff's uxhibits 6 


end 7 in ovidence and x ask you whather you have reviowod 
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you have to do fe conerate tha kind of predietiva atudies 
which are necesaary to fead the baseline deta dato predicts 
sOdghe which will at least give you a firat order magnitude 
Avbresiation fox how the activity as you have the mocel gay 
alfact the information that you foed into it, 

Those wtudies should he completed hefore 


Gperationa beuin, 


Q Ore Rachlin, let ma agk you One ox two othar 


Guastions. 


hogin, asinply from the Point of view of 
peEessgible inyact of drill aud and outting formation waters, 
Pipeline burial, would it he benofieial to delay the decision 


on production leasing until after exploration has taken piace 


and nore information about the environment such 2s Formation 


water ie known? 


MRe JRHSENs Obseotion, Your Honov. Fnac 


quoation 18 hypothetical and containe legal agaumption 


whith cay or may net be trua, 


THE COURTS Ovarrulad, 


p. A@ Y. ranenhber tha question, £t waa should the 
production laates he delayed -— If would anewer in t. + 


affirmative, von, 


4%, JENSERS Thera La na such thing as 


production leases. Tt is inconprehanst{ble -< 


\ 


331 
nh SO: 


Teal-direct 


A (Continuing) Rnd I think the etatament that 


to me very 


a single firing does nok prevent recovery 626238 


misleading. 
Tha Vest Falmouth ofl aplll was & apill of 
about 7,090 Liters of Yo. 2 ful ofl, which ia @ particulariy 


toxic petroleum preduct which was ériven ashore by @ strong 


wind. 


fhe ofl becais enulet fiad with the water, 


eixed in with the bottom sediments, and there wae very 


extensive killing of the organians in that area where the 
epili case aal.cre. 
In fact ecrething like 9% or Gt least OWer 99 


percent of the animals in the area where the oil came 


ashore were Kilied. 
xtent of the impact isa known partly 


two cr three Gay 


The @ 


beacause there were sore sanples caken within 


at the ofl cand shere. By & week latar the 


of the time th 
11 had nostly disappeared a5 the 


evidence of the aztreme *L 
and vanished. 


animals nad deconposed 
oil cane ashore was aise 


fha sarch where the 


vary severely affected. The nareh grasses, which are the 
paste for the marah production, were entirely killed in the 


tself cama ashore. 


ares of where the ofl 1 
deap into the 


wre ofl penetrated quite 
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eedimants up into a mater down into the sediments. 


The organiams on the marsh itself were alncet. 


onifermiy killed. 


And in cases like that of fiddler crabs 
for sxasple where the animals on tha marsh were killed —~ 
what I'm talking about tock place as far as fiddler crabe. 
are concern d woatly the following year and subsequent years 
because at the tine of the kill, which was in Septenber, the 
animale do become nagative end were not roving about very 
much, But in the subsequent year the fiddler crabs which 
are territorial animals, and when they perceive that the 
environment next to whare they are living is empty, yet 
otherwise suitable, they move into it, so that the area which 
had been poisoned by the ofl served sea a kind of trap for 
fiddler crabs. I just did not will the ficdler crabs which 
were there when the ofl came ashore, but by Killing thowe and 
removing them from competition for Space, prompted other 
crabs from the surrounding area to come in these sii he 
killed. So the area, as IY eay, acted as a trap. 

Or. Saunders reported that the same sort of 
activity occurred with respect to the ethic anthropeds in the 
underwater part of tha area that wae affected by the spill. 

Hut the fiddler crab kill that ~ just spoke c% 


I am speaking from sy cwn knowledge. 
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Soom other enimale which were more resistant, 


certain shellfish for avample, which seas to be among the 


fost resistant aninals te that kind of apili, the ahellfish 
on the sarah iteelf era like rmussela, and they survived tne 
spill, and in fact Ilwed Yor a number of years afterward, 
aithough they were severely Camaged. They dica’t reproduce 
in subsequent yeare, at least for two yoars they didn't 
reprodven. And we know -~ all XY had made was a direct 
olaervation <~ but they looked vary watery and thin, ané 

Y am certain that they never got fat enough to spawa. 

The shellfish in the surrounding area were 
tainted with the ofl. In fact the area was closed to 
obelifishing. And in fact there was a setticsnuent of 
$100,000 te thea fown cf Falmouth to recompenga the town for 
the damages dene to the ehellfish indvstry there. 

Sone of the areas are atill closed now in 1976, 
which 4s seven years after the of] spill. 

We etudied a nuwaber of aspects of the epill 
in the marsh. Some of them I have 4fuet dascribed. We also 
looked eat the responses of the anieale to tha ofl spill on 
the mareh. 

We Llockad at the biochemical response of the 
fiddler crabs and tie marah minnows, The marah minnows 


fomediataly after the spill had taken up considerable 
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quantities of oil, which wae quite clearly No. 2 fuel oil 
which had been spilled <-~ but by tve years after the spili 
the minnows had nanayed to provide themselves with tha 
| bhochamical mechanians to gee sid ofthe eil from their bodias, 
ac that two years after the spill the hydrocarbon level is 
minnows was back down to approximately the lavel it was 
before the spill, althouoh the hydrocarbons in the minnows, 
they ware still recognizably contaminated with Ro. 2 fuel 
ail. 

gre fiddler crabs showed a very minimal 


biocherical reepense. By four years aftex the spill they 


still had an eunce of of1 in the bodies that was very sinilar 


to what they contained irmediately after the spill. They 
were still dying. The biochemical raspense was such thet it 
would have taken a couple of lifetines to gut rid of the 
anount of ofl that was contained in the cody tissues. 

We also icoked at the composition of the oil 
over time. that is, the process of recovery from the oil 
epill as far as compositional changes in the sedimentea are 
concerned. And it took about four years for the paraffin, 
the parte of of1 which are least toxic and are most readily 
nesimilated and decowposed by nicre-erganiems to entirely 
Aisappear from the spill area. 


the sromatic hydrocarbons ~- the fuel oii of th 
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spill contained about 40 percent aromatic. ‘This is the 
fraction of the hydrocarbons which ia swst texic. Aad 1t 

doas the most damaga to the crganiams. The tetel amount of 
eit ts the surface sedimenta has not si¢cnificantly changed in 
the ~- up until Last epring, the spring of 1975 -~ which is 
the last sample I have analyzed. If there were azsounts in the 
order of milligrmas per gram of petroleum hydrocarbons in 

the sediment in that first year after the o11 spill, and 
there wan etill that sort of level present in marsh 


sediments last aunmwr, because the apount of pareffines were 


cacreasing and thare was a relative increase in the annunt 
of aromatics, that ia, tha meet toxic fraction of the oil 


the arometic fraction 


for @ period of spout four yeara,. 


has now bequn ¢n decrease and the ~~ weil, I won't try te 


describe what the remaining of] ia like. 


g Bow, what ie the significance of tha type of 


of11 that was involved in that spill in relation to the OCS 
operation? 


A Well, as <% said, the ofl involved in the 


West Falrouth spill was a particularily toxic vil, 


| particularly texde because 1t contained nearly 46 percent 


of the aromatic fraction, which le the mest toxic fracticn. 


We have no idea of what the composition of the ofl in the 


OCS regicn under discussion will be. Groups have as much 
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RE COURT? XX aee. Alli right. As lony as you 


treat it. 


9 Mow, with reference to the Mid-Atlantix« impact sta 


éo vou have any conmant vegarding the treatment of the impact 


of of2 spills on fisheries? 


A They have a table in Vol. 2, page && where they 


Liet the probable inpact of of1 spills on fisheries, The 
| 


higheet number in that table is a 7 per cext impact. That is 


vased on the spill trajectory impacting the fishery in ques 


at the time when there aracga and laxvan present. 


It seems ta ma the basin for waking the 


caleulation can be attacked on both those grounts, f see no 


reason te believe that only eggé and larvae will be affected — 


py @n of1 spill and since the epill trajectory is peeed on the 


path the spill itself will take on the surface of the water it 


dosen't taxe into affect the hydrocerbons disseliving from the 


apill into the watar underneath and which may go in @ 


Naaides that, on page 83 they aduit that there 


in virtually 100 per cent chance that eggs an@ larves of & 


variaty of a recraational and corumroial fish species are 


23 |lprasent and will be affected or nay be affected in the lease 


ares itself. 


That £a a very much higher figure than 7 por cent 
chat eppears on their tables 


whieh ie the highest figure 


Sifferent direction than the surface epill itself, | 


| 
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Q Now, again, with refsarence to the Kid-Atlantic 
statement, do you have any comment to make regarding the 
ecbject of the Sreatment of chronic pellution? 

A Well, I have mentioned that already. 

Thay admit an page 148 Vo). 2 that chronic 
sub-lethal effects may ba the most important aspect which in 
what we speak of when we speak of the aromatic content of tha 
Gischarge formation waters, for example. 

Q Has the chronic eub—lethal effact bean 
adequately quantifted in the impact etatament? 

A The ohronic sublethal effact hax not been 
acgequately quantified anywhere. 

9 With referance ajain to the MideAtlantic 
statement do you have eny comment with ragard to the treatment 
of the fate of aronatics? 

A Vol. 2, page 43, thay sidress the quastion of 
arowatic losses, 

They olte the work of Smith and MoIntyre, for 
example, to talk about the losses of aromatic hydrocarbons 
and talk atout -=— 4f I renerber correctly -- substantial 
lesses in the course of ten days weathering of this toxic 
eromatic fraction. 

They refor to tha fact that tha losses in the 


field were greater than the losses in the laboratory wheres 


A 


they studied it with an artificial bubbling oxperimant. 
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They do not mention the fact that the same 


etudies which they did cite pointed out that che aromatic 


fraction that ronadne in the water containe naphthalens, the 


most toxic fraction of the off] which dissolves in the water. 


There are other studies, one by Prankenfeld in 


the 1373 conferances on prevention and control of ofl spilis 


which makes the same point, that the ~- of the materials lost 


from an ofl spili by disgolution that dea the thing that gets 


into the water and the ones most abundant are tre toxie 


Ww 


arosatic fractions. 


Q with reference to again, the MideAtlantic impact 


statement, do you have any comment regarding tne treatment ef 


effect on bacterial action on spilled ofl? 


A Well, X point out that they speak of bacterial 


action, When bacteria had begun to metabolize eil the 


potential harmful effect of bacteria is gone. 


It $e true for the paraffins but not necessarily 


ee ee iene - —cahliniat aetna aati > ame ast 


true of the aronatia fractions. 
whe initiel bacterial attack, invertion of 

exycen into the nolecule makes them more soluble and more 

toxic and more likely to be taken up by orgeniems. | 


ug 24 @] With referonce to both of the iaoact statements, H 


zg 25 | do you have any comment on treatment. of the effect of o12 


spills on birds? 

A In the proyranmatic statement, Vole 2, paye 156 
where they are speaking of aensitivity of birds to of spilis 
etait about =~ well, they make on error in that most of the 
sea birds they are talking about lay only one ecg a year and 
are twice as sensitive as dnecribed in the impact statexnsent. 

They make no mention of the fact that studies 
have givan aoe indication that birds aeaem to accumlate 
aronatia hydrocarbon in their brain, the accumulation of the 
most toxia of the ofle in tha nervoue tissues of the brain. 

There is little underatood of that up to now but 
it ds not mentioned in the impact statement and certainly hae 

the potential of doing mich damage to the behavior and 
probability of survival of the birds. 

THR COURT: ‘tow Go they take 4¢ in == through fieh? 

THE WITHROS: Through the faod << 

THE COURTe The food chain? 

[i WITNEGSs Tos. ££ am going to speak about tha 

NOW 

A (Continuing) In the HideAtlantio statement, 

ole 2, page 319 and Vol. 2 page 633 they address the probles 
of food chain nagnification and say that thie probably does 


oceur or -~ YX have forgotten the exact words -- in any case, 


minimizing the significanaa. ° 
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Thie isa probably a true etatemant vo far as 


o 
ww 


aquatic gill breathing aninala ara concerned, Zt is probably 
not true so far as birde and mammals are concerned. 

You understand that the food Chain magnification 
occure -- if you think of a terrestrial counterpart in the case 
of DDT -~ thera is a little bit of ppr in the grain and a dove 
or pigeon eats the grain and accumulates soas DDT, perhaps net 
enough to harm the dove. Then a falcon feeds on the dove and 
there is an accumulation an to the second Step inthe food chain 


In fact, they have accumilated enough to do 


Gamage ond there ia every reason to believe that thet game 


sort Of food chain accumvlation would occur ag far as birds and 


mammals in the sea are concerned. 


In spite of the fact that they develop mechanisns 


for detoxifying thenselves we can argue, I think, from the 


xeample of the accumulation of pesticides and DDT* es, that the 


amé@ thing will happen for the cther hydrocarbons we are 


alking about in this dnatance. 


Q in order that the record hay be Clear, will you 


heck your referance to Vol. 2, page 653, 


& Vol. 3 page 633 I think 48 what xz caid, 


Q With reference to both of the statoments, 
24 


fe Teal, do you have any coment regarding the trentment of 


25 ; 
ffact of the venting of natural gas? 


A 
Toal-direct <7 ? 


Xt fen*t mentioned at all to either impact 4s 


There hae been a atudy of the wenting of 
natural gas by Brooke. It is hie thesis study of the venting 
of natural gas in the Louisiana waters, 

When there are amounts of ges found along with 
the oii that are too amall to be econonically shipped ashore 
the gae must be separated from the of1 to pump the ofl ashore, 

If there is not enough gas to send ashore they 
get rid of it at the well. Om land fe is burned, 

At sea, they seem to prefer to vent it undere | 
water presumably so they don’t have a conatant fire on the 


platforms, 


whis te RPliowad by tha rogulations and in fact 


they vent considerable quantities of gas in the Louiatena 
offshore erea. X calculated ance {t was @nough to heat eli the 
houses in New York. 

The gas, when it is vented, contains small anount 
of light liquid hydrocarbons inoluding aromatic fractions and 
these are than -= bocausa the aromatics are the most water- 
soluble -- they tand to be dissolved in the water, 

Brooks found that this was a factor which had noe 
been considernd by -- wall, it fan'’t considered in the inpact 


etetoment at all. ; 
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It is another case in which there ie an intso~ 
duction of the toxia fraction of hydrocarbons into the water 
in a chronic or continuous feshion. 

o With reference to both of the ispact statements 
éo you have any comment regarding the treataent of e potential 
affect on plankton? 

A in the proyranmatio statemant in Vole 2, page 14 
they speak of ona part por million ae necessary to kill phyte= 
plankton where the planta thet go in the eae, the plants are 
there for the base of the entire food chain. 

They say in che HideAtiantio etatemant in Voie 2 
page 126 that in fact production of phytoplankton may be 
stimulated by amounts of hydrocarbon smaller than those 
necessary to kill thomte 

ghey do not mention the rvesuits of the cepex 
atady which is a controlled environmental poliution axperiment 
where they found that 20 parts per billion of an o11 extract 
-- they Peliave that 29 parte per billion -= it was the 12 
parts per billion that the toxic aromatic fraction was having 
an effect —- well, <*31 talk about that <-- and that was to 
change the composition of the plankton in a significant waye 

Can Tt = 


Q Would you like to illustrate that for the Court 


graphically? 


TUE COURTs YWese 
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TRE CLERKs Plaintiff's Exhibit 16 for 
identification. 

WR, SEDROSGERs Can everybody see it here? 

Hite LAPITTH: Pash it back a little further. 

Tre CounTs Mark it in evidence. 

THE CLERKs Plaintiff's Exhibit. 16 in evidence. 

{30 marked.) 

SHE WITHESSs The point I wanted to make is that 
there were dlatoze in the experiment when they began 
the study. Kins of phytoplankton. The Gistone ware 
eaten by copepods which live in the water, which fa 
a preferred foot of many kinds of fishes and this is a 
fish which, of course, is the thing in the ocean which 
interests Us. 

saeing the point of naking thie Little cisgram is 
that acs we go through a food chain of any sort there is 
a progressively leas yield as you go through the variou 
ataps, so thot if you wera talking about growing people 
and getting the yieléd ab ons somethings yo can cay 
thet as an epproximation it takes ten unite of fish and 
the tenfold increase at each step, so that a thousand 
unite of the Giatons in order to get one wit of human 


being. 


tow, what happened in this experiaent wae the 
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diatom Giseppeared. Whether they <= whether by being 


killed or being outcompeted by another kind of algas, 


which is a nicreflegellate. Now, microflagellate are 
vexy much smaller than diaters, And, in fact, the 
copepods which feed by filtering the water can'’e filter 
these things out of the water, And there grew & 
population of <= well, it's a kind of microprotoroa.e 
The protozoa was sufficiontiy large < I should draw 
that biqger, X queas =~ to be eaten by ths copnpods. 
An& se va go through the food chain. Then to the fieh 
and peopla. 

Yow, the point is that the upper production of 
a thousand, we now have a hundred of the microflagelliateées, 
small phytoplankton. ‘wn are protozoa. And we have cu 
the yield by a factor of tan to human baings. 

fnat deala with the effacte of hydrecarbons on 
the microflagellates. The effect on tha phytoplankton 
they say, in Vol. 2, page 149 of the vrogramsatioco, that 
from ten to a hundred parts per mile of o11 are 
necessary to affect larvae animale, iarvas fish, for 
exanple. 

The lervas of many warine fish are phytoplankton 
And they say that on page 152, nany species adie in 


response to an application of crude o1% that could 
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conceivably be encountered in the oceans... So presumabl 
they are telking there about tan to cne hundred parte 
; per mile, 

Anderson has shown working vith esterinae fishes 
they are sensitive to twenty parte per ailifon. These 
are post-larvae fish, adult fishes, 

But @- and that criterion may be kilied by a 
anall awount as 80 parts per wile, which is considerabl 
less then the emountes thet are referred to in the iapac 
statanent. 

There is cne other point I think which is of 
considerable significance. That is, that the phyto= 
plankton production in the ocean ia very much associated 
with the patchinese of the population. They are not 
uniformly diotributed. In fact, the population of 
commercial fish and the conmeroial fishing is generaliy 
supported by only naybe one out of evary five yeare or 
one out of every ten years production. That is, most 
of the years the fish produatien doas not succeed in 
producing a harvestable crep, Sut once out of five or 
ten yoaxrs it ie successful. And that supports the 


fisheries fox the next five or ten years. 


te's generally believed by marine biclogists < 


and theres is incrsssing amounte of evidence to support 
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the idea «= that thons eucesseful years depend on the 
anseociation of larvae fish with patches of food ‘supply. 
Tha fish, when they hatch, many comrsarcial marine 
species have very littie in the way of food reserves. 
wnat te, if they don’t hatch in e place where food is 
immediately avatlablo, they fail to aurvive. 

gis COURT: ‘What do they harvest? That patch 
over the next five years? 

THE VITHUBNs No. Thay harvest that patch over 
m very short period. It's long enough so that they - 

eHE CoUR?s T don’t mean the iength. I mean 
hunan beings. 

"Un HITHESSs Yos. They harvest the sult fish 
that grow up from that pateh. And 46 dopenda on the be 
spocies that wa are talking about for a good many kinus. 
of fishes. It’s only that every one to five year <= 
gucesasful clase, thay oa11 it, which supporte the 
fisheries, 

How << no whet I have Cesoribed there is a 
exitical early atags at the time of hatching of a good 
many fish apecies. 

sIY COURT: fown that take placa in thin areé 
particularly within ti species? 


eH WITHUSGs The atatenunt gStuul?’ liets ~~ I've 
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forgotten now how many, ¢ive ox cix species of comserct 
fnportance which iose larvae. And eggs ere found im 
wRhis region, right where the walla ar@. 

*ng COURT? What pex cent ef the total egy® oF 
Jarvas are found within the area that you ere talking 
apout? 

UR WITHESSs Recause nobody has aver succeeded 
in following one of these eucceseful year clase through 
from the oritical sine of hatchinge Le would be an 


incredible job. You would have to be there at every 


and follow them ail to be lucky enough to pick up the 


one that was going to be successful. 30 it’s imposeibie 
to eay whether there has been one in thie region o£ 
there hasn’t been one in thie region where the 
aceieie went waa may havea been. 

ene COURTS Patch would have been a6 amall as 
thia whole area? 

SHR WITHRESSs The patches are of the order of 
a kilometer or wo in seize. Based on the «= bared on 
studies done in the Guif of Maine of the size of patches 
of phytoplankton, the food patcher are of that order of 
aizae 

erg courts Well, it would be many o~ 


vRE WETNRSRS A dew kilomaters acrons. 
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| TUE COURT: That would affect the sucecs# of a 

i < 2 t 
a || hatch of a whole specius of fish? é 

fot 3 

{ \ 

| THE WITHESSs Thet's what I am sugcesting. i 

| b 4 


| “hat the chances oacurrenca of a patch of figh, larvae 


with natches of aultabla food, midnht ba one that = 


I bave no idna, But that’s the w< 43 


hypothaesle at 


the presans tine da that the co-cccurrance of the 


pasches of food -= and patchas of fot ere what leace 


t> & succesaful year claus in tha fishorien. 


TRE coum: You're talhing about patches of a 


fow kKiolometers in size? 


THE WELTNPHRs Hobhody knows for cartain what kind 


of patches wa are talking about in fish larvae. I an 


extrapolating from known patch sizes of tha food of the 


paytopliankton preduction, 


TIT COLMP: ts arn talking gbaut hundrede and 


hundreds of niles of fish, arun't wa? 
‘HE WITHESRe Yar. But we are talking about the 
tire chey hatch out an oxtrareiy small animals. 
THE COURTs fo that fust ag a anall leakages of 


ofl at a ecriticsl tine could dactroy 2 whole fish hate 


i We WYTUTHAs Ie'a antiraly possible tha patches 
are about tha aama elise of a Largs of] ap4ll. Kow, Af 


you have a large of1 spill chat coincided with whar wor 


> 
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2 otherwise be a succensful co-occurrence of fish larvas 


3 and phytoplankton, it would be entirely possible to 
4 we ¢hrough several mechanisns tha larvae right be 
5 inhibited for feading for a short period, but long 


enough so that they wouldn’+ ba able to survive, The 


food -~ the natura of the phytoplankton may be changed 


by the sort of thing that I desoribed so that phyto-~ 
9 plankton presence woulda be unsuitable aa fieh food. 
So that the survival of the fiah larvee would not take 


place, You would not gat A sucenesful year class. 


It isn't something that anyone woulé ever know 


about except that you woul¢ apparently just have anothe 


unauccesnful years. 


THs COURTs What are the probabilitisas -- are 


these very, very renote possibilities or gubetantial 


probabiiitias that we are talking about? The of] spill 


itanlf in terme of tire is improbable at any specifica 


place. 


rap WITSESSs You would have == the afl spill is 


improbabla, There isn't any way I can addroan that 


cuceatione 


THR COUPTs You're talking about =~ 


‘Un WITS: The propabliities. 


THE COURTS About a probabiiity as & subetantial 
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effact is 1 in 100 mdlidon, it*s awfully hard for the 


ij 
Secretary of Interior to conedder that in major 


w 


Gacision-naking procesare, 


THN WITHRASe My pointe fa that Le do not addres 


6 in the tupact statenant, fo he cowsn'€ «= it was not 


@Véen prevsanted to hin aa rome thing whial hea might 


consider, and thet we =~ put x have to eduit that we 


don’t have a very strong basta for aunioqning a 


probabiliey of the Cacurrence, 


fcontinved nant pra) 
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2 TRE COURTs Well, is there any indication where ; 
3 they have done a lot of ofl Grilling in the Guilt of 


4 Mexico which had a substantial impact? 

THR WITNECSs There was some indication in the 
worth Sea that the composition of phytoplankton had 
changed over the last decada or 86. How, of course <= 

THR COURTs That changed - 

eum Wrrursse X can’s be dua to of} drill. It 
can be dus to the «= 

evE COURT? ‘They started to disappear before the 


ofl walles is that right? 


enh WITNESS: Yes, The North Gea bao oul fered 


from pollution of a number of other kincis. That ie what 


I would say is the basis of that etatement. It ia that 


it's possible for pollution to affect the conposi tien 


of the phytoplankton. 
#Hn COURTS: I know. Sat you sre vealing with 

such inprobabilities — thse angies have pone trom when? 

Peru? The history of this is se é1fficilt to pix down 


in any cause-and-effect manner. 


TNE WITNESSe That's right, it La. 


=m COURTS But the Ceeretary of the Ynterier nae 


to make an oxpedient decisicn. You can't give ue ary | 


probabilities. You can't say thet it could happen. 


Teale-direct 
THs WITHESSs to, X can’t give you any 
probabilities. 


a Ara the probabilities different when one is 


talking about the of] in the ealt marsh? - 


A ag I indicated, there are = whan en o41 spili 
comes ashore, you can be certain ft will have nothing. That's 
what that probability ia, 100 per cent. “f a toxic type of 


oil comes ashore, you can be assured that the «effect will be 


Q Now, are there incications that larvae are knowa 
to be present in the Mid-Atlantic lease area curing the year? 

A As I said, the inpact statement Lists five ex 
six spacios whose larvae are presente One or che other of the 
are present throughout the lesse area. 

ce) Is it found that phytoplankten patches are 
present in the area of the leased areaz? 

& Yas. 

Q Would the effect of the co-cccurzence of tha 
aventa you have described with reference to larvae, to phyto~ 
~lankton patohas and ofl spiile be reflected in the fish catch? 

A In the seenario that I have desoribed, yas, it 

ould be affected in the fish catch. It would drastically 


educe the fish catch, if it occurs. 
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Q Xt would? 
A It would, yes. 
ae Would that be so aven though the cause, the 
precise cause of the event would not have bean known? 
Our knowledge of 1¢ wouldn't make any difference 


Yne af fect? 


A 
Q 
A Yes. 
Q 


Are larvae generally moxe ausceptible than adult 

animals to the effects of hydrocarbons? 

& Yese 

Q Row, in your opinion, fe the treatuant of the 
effact of hydrecarbon poliution on the marine environment in 
the two impact statemants inadequate? : 

A Well, from the point of view of a diological 
oceancgrapher, I would say it wasn't fox the variaty of 
reasonn which I have listed. 

THE COURTs Yell, you have asked the sane 
question essentially as your last witness and it*s 
haxd for you to answer the question. These studies are 
not really designed for bielogists. They are designed 
for aéainistrators. And the subtle points of yours 
that you're roking, ere they enough to afzect any 
yross administrative decision-making process? The o1% 


spill and the effecte on the salt maréhes and on tw 
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seashore are pretty obvious. They are prat 

THE WITHESSs Yee 

eux count: Are these differences sisleading to 
what a fairly welle-informad average non-scientific 
citiznen euch ag the Gecretary of the Interior might -- 

SI WITSE6Bs I would say that the way the 
statement ia written in which «= although it speeks of 
the dunaqing affects, axcept in a few instances it tande 
I belinve to minimize -- to put che positive effect frou 


the point of view of making a decision «= the decision 


that wae made and nininises the potential narmful ef fects. 


So = é 

sur COURTs ‘Would you say thet based on your 
analysis of .Lene Btatenenta ehat they appear to you a8 
a acivntint to ba ¢eliberately cured in favor of «@ 
finging of non-danmage? 

THe WIvRESSa I have ao fiiiea if it was done 
deliberately. I would say that the way the statenents 
are writen tend to aaave with you the inpression that 
the affect would be mindsel,. At least the danage effect 
would be minimal. 

Sun Court: Any instance where they indicated 
pore damage than you would have found ag & scientist, oF 


are all the errors in the area of less then? 


Re FTE LS ee 
On ao satieellll : 


! 
| 
| 
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HE MITHNSSs FY believe thay all have been in 
ares of less danage. I don't know of any instence wher 


they have overstated the of facts. 


(continund next page) 


; 
F 
i 
§ 
‘ 

4 

; | 
r’ 
} 
§ 
| 
; 
i 
t 
t 
t 
i 

f 


feanledirect 
‘HD COURTS All eight. 
MR, ZSEDROSSLR: May I proceed? 
THE Counts Yeas. 
BY KR. ZEDKOSONN: 

Q Incidentally, Dr. Taal, this atatensnt was 
circulated to a menver of thn public for the purpose of 
allowing him to review and sug what was going on in of fahore 
oil drilling. fould thie tell hin very nuch about tha danyer 
from hydrocarbon pallution? 

A X woulda meke a aimilar atatement. I think it 
tengde to winiwise the harsuful effects. 

Q At thie point I hand you Plaintiff's Exhibita 6 
and 7 in evidence and ask you whather you have raviewed those 
dcounents? 

A Venue I read both of then. 

Q What are thove docurents? 

K Program Declaion Option document@e 

O Are they one of the national program <- 

A One for the Programmatic accelerated lease and 
one for th area 40. 

Q ho you have any comment on tha treatreent of the 
wubject of tia effact of hydrocarbon pollution ir those 
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A _ Xt would saem to ba = from the point of view 


fh Se 
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of the marina biologist the effocts of hydrocarbon were so 
3 giossed over as to be ralatively vorthioss. 

é @ Wow, from the point of view of effect of 

$] pydrocarbons on the marine environment, what 48 your opinion i 


r} regarding the advisability of a cdacisgion to adept ea national 


F SBeen A canteen soe NaS om Se 


| program to hold a HideAtlantic lease sala? 
8 A Wall, Y would =~ as a marine biclogict it seena) 
1] to ne that there are nuxbers of uncertainties which are 


t| themselves nlarzing, and from my point of view 4t would be 


A et IR SE 


fl a reason for going slow on OCS activities rather than 


0} accelerating. It sens to me foolish to rueh into actions ; 
it 
1 whose consequences wa do net understand vary well. d 
i 


M ° In your opinion affected by what we do know as i 


well as what va do not know? 


AR Yee, a know that the impact statements 


W thansalves atata that o11 apills will occur, "het of41 spilis 
18 will come ashore. That there will be damage to cosatsl 


19 systerg, which ars the most praductive ones we have in the 


2 || ges, And I heliave thera fo reason Cor baing concerned about 


the potential daxnage to palagic ecyatena in the sang SFe&e 


As a warine biologiat I can gee that nothing 
but aévantade would come from delay of the program to give 
24 us more tir to worl: out the uncertaintios. 


25 Q Spnaltically to that point, and again einply 
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from the point of view of the affacte of hydrocarbons on 


marine environment, would it lin paneficial to delay the 


decision on production until after exploretion had revealed 


ee cet ee Leet ent 


further information about the narine environment? 
wR. IYMANe Your Honor, may T have a continuous 
objection to thin lina of questioning, There is no 
provivion in law, by statute of Congress, oF anybody 


elne to separate exploration from the document. And 
until such law is passed thie ie pure speculation. 


PHE COURT: Overruled. 


a Yt woul’ seen to me particularly advantageous 
in at least one Fagard acter exploration has ocourred, we 
would know what sort of -— we would know 4¢ thera was any oil 


there. And after there in any of) and gas there wa would 


know what sort of efl and gas we ware desling with. 
Q How, again from the point of view of the effect 
ef hydrocariions on marine environment, would i¢ be beneficial 


to tnolude in thoss provinionn a termination clause uader 


vnich a leasa could be terminated 4f it waa discovered that 


there ware in fact environmental effects fran hydrecarborm on 


the marine envirenzent? 


. HYMAN! A continuing objection to this line 


of quastioning. Ue is not a Congracemane Te is not 


4 


thea Prasident. we 44¢ sot formulate the statute. Re 
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A On-shore impact, sir, really is very complicated 
and difficult to disentangle, but -- 

Q Please speak up. 

A But wecan think of them as being four types. 
There are facilities which -- on~shore facilities which are 
required in order to Support the off-shore development and to 
utilize its products. here are side effects. There are the 
side effects of those facilities. There are also other 
effects which could be classified as Synergistic effects which 
may OF may not be related to the facilities, but occur at the 
same time as the facility is in place. And there is the 
final class which you could call cumulative effects which are 
manifest over a period of time as a development -- the 
expiration, production and Gevelopment occurs. 

Q - Doctor, iei's start, then, with the facilities - 
if that is what you named for us -- what facility would be 
called for by exploration? What on~shore facilit, would 
be called for by exploration under this lease? 

A There would be a group of facilities which would 
include on-shore Support basis. These would include docking 
and loading facilities within them, storage, warehousing, 
office areas. These would be Supportive of the ships that 


are necessary and also the helicopters which are necessary to 


supply the off-shore exploration. 


ay 2g 6 Mitchell-direct/Kaufman 
There would be road and raii access to these 
facilities. Those would include another class of facilities. 
Helipads wai airports would be the main types of facilities 
during the exploration phase of this process. 
Q What facilities would be called for by 
development and production? 
A The list is somewhat longer. There would be 
pipelines, both cil and gas pipelines, both on-shore and off_ 


shore. Pipeline terminals, storag e tanks both for oil and 


for gas, pumping and compressor facilities associated with the} 


pipelines. Gs processing plants. Positioning heads for 
off-shore investigation in order to locate them and in the 
correct voakihen for their work. Pipe coating plants. 
Platform yards. Platform coneteuetion yards, and yards for 
constructing modules or portions oe bus platforms. Specific 
service facilities such as fire fighting facilities, medical 
facilities, trdining schools for people associated with the 
off-shore development and its on-shore impact. Refineries. 
Petroleum chemical plants. 
There are other varieties, but I think those 

would be sufficient to give the main idea. 

Q Generally, just bebre we get into the specifics 
of those, what kind of effect generally do these facilities 


produce? 


“ 


wm oe 
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a. 


A Well, among the side effects we might ipeiads 
the ancillary and subsidiary industries which. would grow up 
around these major facilities such as platform yards. There 

| would be, of course, side effects of more people in the area, 
more jobs. But alse: perhaps labor shortages under certain 
circumstances. Demand for land. Demand for housing, roads, 
schools, stores, recreational facilities, police, fire, 
emergency services. Demands on utilities fer gas and 
electricity, water supply, sewers, sanitation, waste disposal. 

There woid also be crowding, traffic on the roads. 

Probably there would be pollution associated with these 
facilities. Water pollution, air pollution which would have 

| effects on plants and property and human health. Ncise 
pollution. Solid waste pollution problems. Those would be 
the major problems of direct side effects. 

Q What are the consequences to a community or to 
a region if the strike that is made -- let's assume there 
will be a-strike and it would be very large, 

A Well, these facilities would be in place for 
very long periods of time. ‘hey would make permanent changes 
in the region. Also, the sieatinsod would be that on-shore 
planning capability woul overwnalmea if there is a large 
strike, especially in a short period of tine. 


Q We will come to that in a minute. 


A 
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million, you said? 


Now, how quickly could a strike follow the lease 


sale if it were held on August 17th? 


lezee 


MR. HYMAN: Objection. There is no foundation 
that this witness is an expert suiaeint: An expert 
in geology. Nor did he testify on oil exploration or 
anything. It's all speculative. It could be his 
opinion that it will happen the next day, or that it 
could happen in thirty years, or that it could never 
happen. 

MR. KAUFMAN: All I asked is how soon can it be 
that the -- 

MR. HYMAN: As soon as they put the drill in 
and hit it. But how many dry holes are they going to 
hit? 

MR. KAUFMAN; Excuse me. If you were to -- 


HE COURT: Excuse me. Don't address counsel. 


’ 
rm 


AGGress Me. 
MR. KAUPMANS Yes. 


THE Coun’: Overruled. He is telling us what 


his hypothesis is based on for his expert opinion. 


You can attack him if you wish. 
Q How guickly could a strike happen following the 


sale if it took place after August 17th? 
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A It could be within a year. 

Q How quickly could development foliow a big 
strike? 

A Well, development begins -- some forms of 
development begin as soon as the strike occurs. And the 
planning for that development begins immediately. 

Q What kind of things happen? 

A Well, people begin to decide where precisely 
they are going to bring the oil ashore, and how and what 
facilities will be needed on shore to accomnodate the oil and 
how it will be used subsequently. And the gas, of course, 
too, decisions are made. 

Q Like what? 


A - Such as land acquisition perhaps begin to be 


undertaken by interested parties in advance of the emplacemen 


of the facilities. Industry starts to look at the 
possibilities for expanding the business and development in 
the region based upon the strike. Managers ~~ land managers 
and others responsible for programs to guide this development 
begin to evaluate the accuracy and adequacy of those programs 
Some industries may stockpile supplies i: anticipation of 
large demands, unexpected demands. 

Q On what scale does that come? 


It can come -~ it can be widely dispersed 


rat 
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throughout the area and in larce quantities. And in individual 


places within the year. It becomes a variety of points on a 


large scale. 


Q Can you describe what the consequences of that 
kind of genogistic effect can be or woulc be? 
A Well, there are bits -- it's tike a pressure 


cooker effect, as far as the planners are concerned. They 


een pein pi inlanmemmemnr nemeeagr ett tant + tip ae ee 


are subject to a multiplicity of demands from different 


directions, many of which they have no dozumentation of, 
and they are not even aware of, and they have no time to 
respond to put in place the necessary programs to control 
those kinds of developments. : 
Q Well, can you teli us what the Scottish 
experience was with respect ~~ 
THE COURT: Excuse Mé- You must speak up. 
The acoustics are not good. 
THE WITNESS: I am sorry. 
MR, LAFITTE: Just a little louder, please. 
MR, KAUFMAN: Excuse mé. Is the mike working? 


THE COURT: No. I am sorry. It's out of 


THE WITNESS: Okay. The Scottish experience -- 
well, the main aspects of the Scottish experience were 


that land use managers and environmental management 
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was overwhelmed at all levels, particularly so at the 
local municipal planning levels, but also at the 
regional level, and even at the national level in 
Scotland. 

In addition to that, wei was a predominance 
of industrial siting criteria for businesses rather th 
planned locations of businesses. 

The industrial criteria for locations of 
businesses tended to dominate. Anc plans which had 
been laid down to accommodate the development were 
found to be totally inadequate. The development 
occurred along the coast rather than dispersed 
throughout the region as was the intent of ths planner 
in the Northeast Region of Scotland. There were other 
effects created in their economy whereby people in 
relatively well-off -- high-paying Ache began to take 
even higher-paying jobs within the oil industry. And 
people down the economic ladder began to take those 
vacated jobs and eventually there were left with a 
class of rather low-paying jobs at the bottom which 
nobody took. And labor shortages developed. 

A number of wrong decisions were made because 


they were taken very hastily. The Government 


committed land to accommodate the platform yards, 
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construction yards and other facilities which 
subsequently were unused and: thay were ieft with: 
really white elephants on their hands. They committed 
far too much land. In other cases, companies engaged 
in developing the oil resources or productivity nade 
overtures to local communities in Scotland savings 
we are going to come in. The local communities set 
in motion the plans necessary to acquire the land and 
provide the infrastructure. And the compaiies 
subsequently because of changes in the amount of oil 


and gas being discovered offshore and other factors 


decided not to locate in those communities and move 


elsewhere. There are a larye number of conflicts 
growing up because of poor planning situations. 

You can find many examples where facilities 
were proposed in one area firs and after public 
hearings or reyal commissions were set up to inquire 
into these matters, they were moved elsewhere. And 
virtually, if you look at the major facdlities in 
Scotland for the platform yards and for the gas 
processing plant, you find two lists, the ones that 
were -- you find two lists of major facilities like 
platform yards and gas comeuatl plants. Those 


that were proposed initially, anc because of the 


® 
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conflict as developed either in the public hearings or 
outside were rejected. And then the list that was 
adopted. And these are sort of dual concepts to the 
location. So in general it was the excessive 
dislocation and both the planning structure of the 
lives of the people in the area ~~ and there was even 
some degree of regional migration, housing shortage, 
crowding of anchorages in the harbor. Under 
facilities such as the airports which weren't 

capable of handling the number of flights that were 
required into Northeast Scotland, and Shetland in 
particular. And people standing on the runways with 
their baggage in the rain waiting to get aboard planes 
because there wasn't anywhere for them to go inside 
the existing facilities. Housing shortages estimated 
to be about 30,000 houses in Aberdeen, one community 
in particular, which has a population of 200,000. 
Impossible to get hotel rooms without reservations up 
to a year in advance. Communities becoming centers 
for international conferences, bringing people on 
direct flights which became irregular from Houston or 
from Amsterdam, the center of the international oil 


and gas industry, coming into the area. Increases 


in crime. As workers in the facilities -- generally 
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maie workers in some facilities off and on, and 
marriages began to -- they had no experience with this 


kind of worker. Circumstances were even that the 


whole police force of small communities devzerted their| 


posts and went to work for oil companies instead. 

So overall disruption was rife for a period 
which was continuous since 1970 and is still under~ 
going to the present time. 

Q Dr. Mitchell, is this matter, the problem of 
timing of the development and 4ts consequences made clear in 
the impact statement? 

A No, it is not. 

Q Is it discussed in the PDOD? 


No, it is not. 
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Q Can you come to any conclusicns about the way 
timing to put planning facilities into place was handled? 

A Well, it was largely ignored. 

Q What's your conclusion with respect to its 
having been ignored? 

A I think it's a key factor in the overall 
assessment of the -- I think it's, it's perhaps one of the 
keys to the adequacy of the impact statement. 

MR, LIKE: Excuse me. I didn't hear the 
question and answer. Would you please speak up? 
MR, KAUFMAN: Would you read back the 

question? Never mind. 

THE COURT:The question was, have you come to any conclusi 
about the way it was handled. What are the conclusion 


and what should have been done? This matter of the 


way timing, the way they put planning facilities into 


place. 
MR, KAUFMAN: Yes. The proposed timing he 
was just discussing. 
THE WITNESS: I said that it was largely 
ignored in the impact statement. 
Q Now, == and I wanted to know, what is your 
conclusion as to what should have been done with the impact 


statement? 
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A The impact statement should have indicated the 
scale of the impacts expected, their relatively compressed 
beef period, in which large impact can occur. The extent to 
which in some specific locations throughout the region might 
be affected. 

Q Now, Dr. Mitchell, let's go for a moment to 
land use impact. What does the Mid-Atlantic Final Environmen al 
Statement say about land use acreages? 

A It says that there would be one 160 to 645 
acres, I believe, °F 640 acres, I am sorry, of land would be 
required to accommodate the onshore. 

Q 645 acres they said was if there's a big strike 
is that correct? 


A That's the implication. 


Q Will you mark on this board over here just 4 


notation that says "impact statement 645 acres"? 
(Whereupon, the witness left the stand and 
proceeded to mark the chart.) | 
THE COURT: Can you “11 aeé that? 
In large capital letters. 
THE COURT: I think this is better to put it 
over here (indicating), where we tad it last time. 
MR. KAUFMAN: He is going to be writing on it 


. as he testifies from time to tire. 
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THE COURTs All right. 
MR. KAUFMAN: Can you see it? 
THE COURT: Yes. I can see it. 
THE CLERK: Sheet marked as Plaintiff's 
Exhibit 20. 
(So marked.) 

Q Dr. Mitchell, you gave us a list of some of 
these on<-shore impact statements, and I -= just to have a 
logical sequence, we are going to have to deal with that in 
getting to the oil, and coming back after you have gotten the 
oil. In that sequence, and the first item is a platform you 
are on. What is a platform? 

A It's like a structure which is usually composed 
of steel, in some instances concrete, which is placed offshor 
to coordinate the release of oil and gas, and to pump it into; 
pipelines or to ship to shore. 

Q Are they referred to in the impact statement? 

A Yes. 

Q Do \‘ou know what the impact statement -- the 
technical paper says. One says about how many of them there 
will be? 

A Technical paper says 44 on page 44, convenientl e 


The impact statement also gives a range, but also indicates 


the float for the bases which they‘re going to make thei: 


24 


25 
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judgment. 
Q . How big is a platform? 
A It's very -~ it can be very large. It usually 


be very large. Platforms that would be constructed for 
Middle Atlantic Region, would have to opexate in waters from 
300 feet deep to §00 feet approximately, in depth. 50 they 
would have to have at least those depths for underwater 
height, plus an additional 100 to 150 on top of that. 50, 
in the deeper waters you might be sinking something under the 
terms of the Pan Am Building, standing in the waters, They 
would be during construction of the steel platforms and are 
constructed on their side, but they're visible for many 
miles away. If there are no obstructions, you can see them 
ten or fifteenmiles away. 

MR. LIKE: I can't hear the witness. 

THE WITNESS: Steel platforms constructed on 
side, and visible for long distances. If there are 
no obstructions they may, when lying on their side, 
becauze they're tapered, the base can be 250 to 350 
feet in elevation, which causes problems for low= 
flying aircraft in the vicinity cf the construction 
site. 

Q What are they made of? 


A Usually of’=-- the platform comes in two ways? 
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concrete and steel, but the concrete platforms, I think we 
can leave out. They are unlikely to be constructed, because 
they required very -- they are usually deep water structures. 

Q Are platforms mass-produced? 

A No. They are for the purpose built. They 
can't be mass-produced. They have to be designed for the 
site that they are going to remove the oil and gas from ina 
geological structure, and the meteorological structures in 
that vicinity; they are very much purposeful in the vicinity 

Q Are they plentiful now? Can you get them 
tomorrow? 

A No. 

MR. HYMAN: Objection, your Honor. That is a 
relative question. "Are they pleutiful?" I mean, 

we are not talking about a harvest here. Does he 

know that are available for the Mid-Atlantic? It's 

a range -~ I know, cross-examination, but <= 

(Whereupon, Mr. Hyman resumed his seat.) 

Q Do you know of any? 

A I don't know of any that are available for 
the Mid-Atlantic, simply because no find has been made at 
the present time. And, you can't know until the strike is 


made what platforms you require. I can't answer that 


directly, but there are a shortage of platforms in the sense 
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2 that major facilities for building those platforms in the 

3 United States, which are on the Gulf Coast, have according 

4 to the Oil and Gas Journal, which is an industry publication, 
5 have a backlog of orders, in some cases into the early 1980's 
6 So that they're not available to build very great expansions 
, of these facilities. They aren't available to build such 
pla‘t:forms. 


Q Where does one make a platforn? 


10 A One makes a platform on a site adjacent to the 
im current, where it can be easily floated out to the point 


12 nearest where it's going to be preferable. 


13 Q What do they call the place where this takes 


A platform construction yard. 
16 Q Now, is there a likelihood of one or more such 
yards coming to the Mid-Atlantic Region? 


A Yes. 


19 Q Can you give me your reasoning why you 


believe one or more of these yards is going to come to this 


region? 


22 A First, I think there is one there on the way 
23 to the Northhampton County in Virginia which has already 


24 purchased a site, and moved forward to the construction of 


the platform construct/on yard. 
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Q How big is that site? ; 311 

A 2000 acres. There is also the fact of the 
backlog, which means that there isn't really a great deal of 
oie in the platform supply system at the moment in the Gul 
Coast yards, and that, I think, is given additional weight 
oy the fact that Brown and Root is building another placform 
yard on the West Coast of the United States at Astoria in 
Oregon, and Kaiser Steel is searching for a platferm 
construction site on the West Coast. The number of platfo 


that would be needed, 44 would seem tc indicate that there 


wouldn't be much prospect of che Gulf, with this backlog, 


being able to supply these additional platforms, The 
Library of Congress study for Representative Murphy 
indicates that the Brown & Root development not directly say 
there may well be a platform construction yard there on the 
East Coast. I think the affidavit submitted by one of the 
people associated with the case, Charles Matthews from the 
National Ocean Industries Association, irdicates he thinks 
very clearly that Brown & Root are going ahead with their 
building of platforms. I think there's every likewlihood tha 


some will come. 
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Q Does the yard have any lweation parities? 

A Preferrably it should be located inan area 
naire the soil is capable of bearing the heavy weight of the 
platforms where there is a navigable waterway adjacent, 
usually with a channel about 30 feet deep, through which ins 
platform can be taken out to sea. It usually has to have a 
frontage of 1,000 to 1,500 feet, because usually, in 
building a parallcl waterway, you cannot find waterways that 
are wide enough, so they move it parallel. So, phaew hae to 
be extensive frontage. There has to be the air clearance, 
because of the height of the platform lying on its side, it 
preferrably should have low water tables so that the soil 
has sufficient bearing strength to hold up this load, but 
very frequently dredging is required to provide access 
slips, sometimes to wet lines. So, tnose are the platfcerms 
that the construction yard might have. 

Q Would you try to raise your voice a little. I 
am getting some feedback that you need to talk a little bit 
louder. 

Where is that sight that Brown & Root has 


acquired? 


A It's in Northhameton County, Virginia, at 


Cape Charles. . 
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Q Where is that? Can you describe it briefly as 
to its approximate location? 

A It's near the southern tip of the Delmar, 
ae peninsula. That is the Delaware, Maryland, Virginia 
peninsula. It's in a rather remote setting, which is 
difficult to get at, in a low population area, about 14,000 
people, including people that live in the coutty. be ay 
very rural and is big on agriculture and fishing. It’ s not 
heavily tourist oriented. 


Q Is it across Chesepeake Bay? 


A Yes, it is. 


A I haven't measured it, but it's on the order, 


probably of a couple of hundred miles, I would think. 
will have to look it up. 
Q You testified briefly, and I would like to see 


if we can make it clear. 


( What's the nearest big city, offhand? q ’ 
Norfolk, Newport News; that complex of cities, 
On land, what is the nearest city? 
Probably Delaware, Maryland. 

Q How far is that? co 


What is the effect that the yard will have e 


the coastal waters where it goes in. Does it have to be 


* 


dredged? What happens if‘they have to dredge it. 
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A Clearly, they are going to remove a substantial 
portion in that area of wet land, with contamination for the 
water released by sediment, and probably interrupting the 
‘drainage system in the wetland. 

Q How many employees does a yard like that 
generate? | 

A Between 3,000 to three ard a half thousand 
employees, 

Q Over a time periou, assuming when they put it 
in work for a while, over a time period, that's what it does? 

A Yes. But the employment fluctuates according 
to the demand for platforms. I can bounce up and down quite 
a ways. 

Q What was the Scottish experience with respect 
to this? 

A The Scottish experience is that it bounces 
around, that it can go Up, employment can go up to levels on 
the order of 3,030 people over a period of perhaps three : 
years, in the need for the facility, which is highland 
fabricators, which is J. Edgar MacDermott. That was the 


pattern there, 


Now, tne synergistic industries grow up around 


ves. Other industries can grow up around the 
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yard, if, for example, it's necessary to build fldation 
colors. These are steel structures which floated devices 
attached to then, which are put arouni the platform when 
it's towed out to sea, and then they're flooded gradually 
to allow the platform to sink into a position, and then they 
anchor it into position. Well, the flotation colors, ag 
those are what are used, are barges which are additione 
service to the industry. If flotation colors are used, 
because of the stresses in the steel associated sath 
carrying these heavy weights, they are usually used only 
onca or twice, so that's an on-going industry. As long as 
you make more platforms, you usually have to make more 
flotation colors, and there would be dock facilities for 
-~ probably for the tugs and the barges, and the anchor 
ships which would be required to hold the platform position 
as it's being in place. There might even be a steel making 
or steel rolling mill. That's another possibility from the 
Scottish experience, although I think probably in the 
United States that's probably less likely, given the 
adjacency of steel making. 

Q About how many jobs would you ie that whole 
kind of complex would create, just directly, in the making 
an. servicing of the yard itself. You said 3,000. 


A Probably 506 jobs or so would be added in the 


* 
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industries, and we would have three or three ana a half 
thousand in the yard. So we'd get maybe 4,000 jobs on that 
basis. 

. Q What are the effects that the e istance of the 
yard can create? 

A Well -- 

Q What are the others? 

A In the case of location like Northampton County 
it would be necessary to build a complete new town to 
accommodate the people who would be empioyed at the yard, 
and their families and various services, the normal range 
of services that any town would possess, plus the services 
for the construction of platforms that would involve all of 
the investments that are necessary to put down a new town, 
in streets, utilities, in sewerage, disposal systems. 

Q Have you -- 

MR. HYMAN: Your Honor, I hate to interrupt 
the expert, but I don't see what relevancy or what 
standing it's -- what's going to happen in Virginia, 
why New York is concerned about i«.. They are 
interested in the impact on North Shore of Long 
Island, and now they are wondering to the vreat bos 
of Virginia where 4,000 unemployed people are going 


to get jobs. I don't undrstand what the relevancy is 
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2 as to a possible impact on Long Island, on the shores 

3 of Long Ialand. 

4 MR. KAUFMAN: If your Honor pleases -- 

S : MR. HYMAN: They don't-.represent the State of | 


7 THE COURT: I will allow it. 

8 MR. KAUFMAN: Not the State of New York, and 
the national resource defense counselhas a very great 
interest in what is going on. 
1 MR. HYMAN: You mean you want to take jobs 
away from people? 


13 MR. KAUFMAN: Counsel, if you want to testify - 


THE COURT: Excuse me. I don't want ccunsel to 
address each other, please. 
16 Q ' Now, we were telking about the number of jobs. 


First you said about 4,000 would be in direct employment in 


the yard, and subsidiary industries around. Now, about how 


many job: would or do you calculate grow up around the fact 


2c that tnere is the exiscence of this yard? 

21 A Depends really on whose multiplier you use, 
The #¥ritish generally assume that there is a multiplier of 
two for every job created directly to tne building of the 
24 platform. There is anether job created in association with 


* 


it. If you us2 the envirgnmental impact statement multiplier 
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4 


which is 4.3, you end up getting a considerably larger 


ne fe ey aa 


number of indirectly created jobs. 

Q Which one do you prefer to use? 

A Let's use the multiplier of two for the 
moment, and assume that it may be greater. 

Q So now you are talking about having 4,000 jobs, 
plus 4,000 jobs created around the area? 

A Yes. 

Q Families connected to all of these people 
coming into an area like the Cape Charles Peninsula. How 
many people then are you putting down into Cape Charles ’ 
Peninsula to service or take their living from the yard and 
its subsidiaries? | 

A Probably in the order of 15 to 20,000 people. 


(Continued next page.) 
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Q Now, assuming there is this yard, you testified 
before that if there is < big strike there will be long 
employment. If there is a big strike they will be employed 
for a long time? 

A Yes. 

Q What are the consequences if the strike isn't 
too big? 

A Well, the yard will go out of business, and the 
people who depend upon it for employment will be left without 
jobs and be forced to migrate elsewhere or make some other 
provisions for their livelihood. 

Q Would it be possible <= by the way, if there's 
a very large strike, let's say one in the Mid-Atlantic, and 
another in the North Atlantic, would there “e more than one 
yard? 

A Quite possibly. 

Q With respect to this particular yard or you now 
assume, take the one yard for a minute. Are there timing 
considerations that will affect the platform yard because of 
the location vf the drill, because the fact ‘hat it's in the 
North Atlantic particularly. Are there any time sonsidera~ 
tions? 


A Well, in that you referred to the North 


Atlantic as opposed to the Mid-Atlantic? 
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C Q Excuse me. The Mid-Atlantic. Are the facts 
. out here in the Mid-Atlantic as opposed to the Gulf, are 


there time considerations that affect the yard? 


A What kind of timing considerations? 


Q Well are they able to irstall them on 4 


regular basis? 


8 A No. 
9 Q Or do they have any kind of problems with them 
A No, no. They have to wait until the strike is| 7 


made until they know the number of platforms that are 


necessary. 


: Q Assuming ~~ excuse m@- Maybe I am not making 
C myself clear. Assuming there is a strike, there is going to 
be a yard, and it"s going to be working there, are there 
— considerations with respect to how the yard builds the © 


platforms, because of the fact that you are in the Atlantic 


as opposed to the Gulf? 
i A Yes. These are probably more significant if | 


relation to other facilities like pipelines, but there are 


20 

21 time considerations in the sense that the Atlantic is a 

22 much rougher oceans meteorological conditions are much more 
23 extreme than the Gulf, and thereiore the platforms have to 


be built so that they can be floated out down calm weather, 


which is generally the summer months, and possibly October o 


n° Bat 
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November, not out of season, and therefore, the labor that's 


2 

3 necessary to build those platforms will peak in the periods 

4 directly in front of that season in order to make sure they 

5 get out. Otherwise, it's likely they will be delayed. ! 
P Q So there has to be a storage facility, as well 


A Yes. 


Q Now, ycu testified a few minutes ago that the 


creation of this yard might altogether genesis a new town 


of about fifteen to twenty thousand people; is that right? 


Yes. 


A 


Q Can you tell me about how much space they woul 


take up? The creation of a new town of about 20,000 peopie, 


how much land 


can you give me any kind of an estimate as to 


use that would occupy? 


MR, HYMAN: Your Honor -- 


THE WITNESS: 6,000 acres. 


MR, HYMAN: Your Honor, I would like to have 


more qualified statements as to the land use. They 


can put in one building on one acre like we do in 


20 
21 New York City or what zoning is he talking about, 

22 and what kind of community does he envision? Just 

23 this wild thing, I can put him in an acre and 4 half. 


I would like to know how he is going to do it and 


what the plans are. 
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THE COURT: Overruled. 
Q And that's based on the multiplier of two. 
Now, can you give me some idea what the number is if you ate 
‘talking about the multipliers? 
THE COURT: Let's move ahead, shall we? Let's 
get to what he knows abcut. | 


Q Would you put down somewhere on this chart, 


roughly, the number of acres tha a new town and the platfc 


yard takes? 
A 2,000 for the platform yard, based on Brown & 
Root. Northhampton County, and let us say 6,000 for a new 
town. 6,000 acres on the basis that not only are houses 
required, but streets which are normally 60 per cent of the 
area of the town, and the zoning density in areas like 
Northhampton County, unless it was very drastically alterad, 
would zesult in a fairly low type of town. They are 
spreading out the number of acres. 
Q Are these physically sociologic or detailed or 
dealt with with the Programuatics or in the final Mid- 
Atlantic impact statement? : 
A No. 
Q Are theyrentioned in the PDOD? 
A No. 
Q Are the pJ.anning problems that had to do with 


the development of a new town of this kind mentioned in the 
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PDOD or in the impact statement? 


2 
A No, 
3 
. Is there any discussion in either environmental 
4 
statement how to mitigate the new town just being created? 
5 


A No. 
Q Any discussion about the water flow in a 


population of 20,000 in the impact statement? 


A No. 


Q Would any of this information about which you 
have testified have been available to the Secretary of the 


Department, had he cared to look for it? 


A Yes. 
Q Now, let's go on to another one. 
Are there any other land use impacts which woul 
take place at the same time the yard is getting started? 
Can you tell me what they are? You mentioned a number of the 
land acquisitions and things like that. 
A There would be. 
Q Go on. After the land use, what was the == remember we 


were going out to sea and back. What would be the next big 


land facility? 


A Probably a pipe coating facility. Pipe coating 


Why is pipe coated? 


ge 
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A For varying reasons. It's coated to protect 
it. It is usually where a jacket, an asphalt jacket on top 
of this a coating of concrete, which is usually two and @ 
half inches thick. It protects it from corroson on the sea 
floor. It is used partly to insulate ths pipe against 
temperature differences, and partly to give it weight so it 
stays on the bottom of tt.2 ocean, 

THE COURT: Excuse me. We are going to have 
to break for a few minutes. I see the GSA men out 
there, and they have come to fix the lovdspeaker 


system. 


We will take a five-minute break. 


(Whereupon, a short recess was taken.) 
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A 925 


(After recess.) 


CAMBS) Key MITCHELL, _ having been previously 
4 duly sworn, took the stand and testified further 
as follows: 


DIRECT EXAMINATION 


BY MR. KAUFMANN CONTINUED: 


8 MR. KAUFMANN: Is that mike wrking now? 


THE WITNESS: 


Yes, it is. 
10 Q There was one pean _— made a few minutes 
11 ago that you mentioned to me during the break that you might 
12 want to correct what you said that sixty per cent of the spac- 
ing in a new town gets taken up by automobiles. 
You want to correct that? 
15 A Yes, sixty per cent of the housing is what I 
meant at the time, and the twenty per cent would be roads. 
17 I have my fractions revrsed and pieenhiieee peace, 

18 Q ~I show you a Tech paper number one, and I draw 


your attention to page 201, where it mentions Impacts 


Urban Affairs, Coastal Virginia. Would you read that 
little section 
22 A The last sentence says: . 

"The atfects of Baltimore canyon activity on 


Virginia are minimal..." 


Q Do you have any comments to make on that? 


BEST COPY AVAILABLE 


ae 
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A I think that is at the least a gross under- 
statement. In fact the effects are likely to be very signi- 
ficant. : 

Q Do you have an opinion of what that kind of 
statement does to the effectiveness of the information in 
Tech paper number one? 

A I think that at throws some serious doubts upon 
the accuracy of the information that weat £0 the model of 
the assumptions and therefore into the ccnclusions of the 
model which is the basis for the analysis of economic impacts 
used in the formal impact statement itself. 


Q You mentioned before the break type coding 


A Yes. 

Q : And I guess I was just asking you how many 
type coding plants will be needed if there is a substantial 
amount of oil? 

A It depends on how much oil is found at what 
time. The time sequence is significant. If large amounts of 
oil were found quickly then there would be a need for more 
than one pipe coating plant. 


If small amounte are found then fewer pipeline 


Will “be built. 


I can't say much about distance of the pipelings 
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2 until we can tell what the find is. But fewer pipelines woul 
3 be built and therefore probably one pipe iit pliant would 
4 be necessary under the circumstances. But it depends upon 
5 how much oil is found and when it is found. 
6 Q Based upon the impact statement and what their 
7 comments were about pipelines, do you have any idea of how 
8 many miles of pipeline will be necessary based on the infor- 
9 mation of the impact statement? 
10 A How many miles of pipeline? 
7 Q Will be necessary? 
A I believe the figura is approximately 800 miles 
13 of pipe and 300 miles of pipeline corridor, that is the 
corridor for the pipe on shore, the corridor for both the oil | 
and gas. | 
16 Q _ Is there a gathering pipe, as well? 
A It is not included in the impact statement. 
18 Gathering pipes are pipes that lead the oil or gas from the 
individual wells to the platform itself, where they are 
. consclidated. 
Q Excuse me. Does that have to be coated? 
A I believe 30, yes. 
Q About how much altogether do you have? About 
how many miles of pipe are going to have to be coated? 


A Well, in this instance if there are 44 platform 


A des 
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2 and the standard which is used for gathering lines, which is 
3 ten miles of gathering line maximum to a platform, that means 
4 that there are 440 miles of gathering lines plus the miles 
5 sion are needed to bring the oil in the transmission pipes 
6 onshore, from on shore to the refineries, because they do ~ 
7 coat the onshore pipes as well as the offshore pipes, althoug 


8 the coating required by the onshore pipe is much less. 


9 Q When does a pipe coated line go into place? 

10 A As quickly as you can have it after making the 
YW strike. 

12 Q Where does the pipe coating plant have to go? 
13 A It has to again have water access, access to 
14 navigable water. It preferably should go as near as possible 


15 to the expected landfall site for the pipelenss, although 

me that is not always the case. On some occasions an interim 

7 storage area is daniainmen at the landfall site and pipe is 

18 shipped from the pipe coating plant to that storage area and 
19 then taken on barges to be laid from platforms offshore. But 


20 | it should go as near as possible to the anticipated landfall 7~- 


21 Q How much space does a pipe coating plant take up? 
22 A A hundred acres, approximately. 

223 Q Would you make that as a notation of the number 
24 of acres to be required? 


25 (Witness marks document.) 
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; Q Does a pipe coating plant employ skilled labor? 
7 A Semi-skilled labor, usually. But they have to 


have some minimal traning. 


Q Is it a stable business? 


6 A It's a fluctuating business depending on whethe 


the oil field is thought to be sufficiently large to warrant 


construction of a pipeline. If it is a small field it could 
be tankered ashore. And depending on the number of lines 
again and the sequence in which they come in -- it does 


fluctuate ‘considerably. The amount of supplies that are 


needed coming in to the pipe coating plant. Those supplies o 


That can vary from fifty 


concrete aggregate also fluctuate. 


to three hundred tons a day for materials. Of course, there 


would be need for some facility to supply that sand and crave 


or the aggregate materials in the vicinity. So there would 
be those additional demands. 
8 Q What other consequences of this type of fluctu- 


ating employment? 


20 A Again you tend to have a higher labor turnover 


associated with many of the onshore facilities, pipe coating 


plants being one such. Sometimes minimal parts are required. 


In fact, on some occasions the whole plant can be closed do 


for a period of time, which is the case of one of the two 


4 


plants in Scotland, now, .because it doesn't have any orders. 


4 
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But it is expected to come back on line. 

Q What are the consequences to the community 48 
a eevee of that? 


’ 


A People are without jobs for some period of time 


Again, they must migrate and must use their savings, or must 


make some other provision. 

Q you said before there were some other kinds of 
pressures on the platform because of the seasonal difficulty 
of the weather out there in the Atlantic. Are there any 
particular kinds of pressures on the pipe coating line busi- 
ness in the mid-Atlantic region -~ 

A Yes, there are. The pipe lines should be com- 
pleted and should be in place whenever the production plat- 
form is ready to pump the oil onshore. And in fact in speci 
situation number four there is a requirement that oil should 
be piped ashore, a platform where it 4s technologically and 
economically feasible. 

I think it is an added pressure to get that 
pipeline completed. And again, it is an activity which is 
susceptible to fluctiations in the weather that generally 
can take place in the North Atlantic during certain seasons. 
‘So there is pressure to get the construction done before the 


bad weather arrives. 


Q What would .khappen if the explorers were to hit 


| gar 
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2 | ofl at both ends of the Baltimore Canyon area at about the 


ee 


3 same time? 


4 A It is most likely that pipeiines waild be 


5 required onshore for both’ areas. The distance onshore is on 
é the order, I think, of between 47 ii bain miles. I'm 
7 afraid I don't know the exact number. bs ail the two 

8 plants were close together, it would make more sense laying a 
pipeline at one million dollars per mile offshore, to run 


two pipelines -- 


1 Q What kind of pressure would it put upon pipe 


coating plants? 


rad 


13 A That would possibly create the need for addi- 


tional facilities, but at least it would allow for the expan- 


sion of the existing facility. 


Q What are the side effects of the coating plants 


Does it create any pollution? 
18 A The pipe coating plant? 


Yes. 


Q 


20 A Dust is the most common form of pollution from 


the concrete. 


Q ' Does it use water? 


23 A Yes. It uses three thousand gallons a day. 


It is the typical figure. 


Is there in the impact statement any place whe 


25 Q 
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4 ’ reference is aade to the pipe coating plant? 
’ A No. 
. m Is it probable that a pipe coating plant would 
5 


be needed on the Atlantic if a strike is made? 


$ A There is a mention in there about covering for 


7 a pipe coating plant but no mention of the pipe coating plart 


. Q I asked you was there anyplace in the impact 
? statement where any reference was made and you gave me that 
10 one reference. 
nv Is it probable that a pipe coating plant is 
12 going to be required in the mid-Atlantic area? 

( 13 A Yes, definitely. 
14 Q The field pipe comes from where? Do you know? 
15 A Well, there is a plant in -- the sales plant 
16 in Pennsylvania outside of Philadelphia, about seventy miles 
V7 or so from the nearest mid-Atlantic shore, and most probably 
18 steel pipe would be shipped in from that plant. It could be 


fabricated onshore but I do not see any reason for it. 
20 Q Well, would it make any sense, for example, to 
21 snip a pipe from Pennsylvania out of the region for the 


purpose of coating it and then bringing it back? 


A Nc. 


24 Q Is there anything about a pipe coating plant 


in the impact statement -- excuse me ~~ in the PDOD? 
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2 A No. 
3 Q Is the inte. “tion available about pipe coating 
4 plants to anybody who is looking for it? 
5 A Yes. | 
6 ae Could it be available to the Secretary or the 
7 Department of the Interior? 
8 XL Yes. 
9 o) iow, you mentioned a position base or position- 
10 ing hase. What is a position base? 
11 A It is probably not an accurate name for what 
12 they are. kut I don't really know a good name. They are 
13 installations which include radar, telemetry equipment, radio 


14 transuiission tawers. ‘Whey are located usually on high ground 
with a clear line of sight offshore. 
“hey are dusigned to permit vessels operating 


offshore to get a precise fix on their location which 


18 availarle to them, go that they can either drill at a point 
19 where the exploration indicates oil may be available or come 


en 


20 back to a point where a well is already being drilled and 


exsloration will turn it into a producing wcll. Also, they 


are used for locating onshore structures precisely. 
Ld 


23 ' ave you ¢ver seen one? 


I have seen two. JF healieve there are three in 


Scotland, put TL haven't seen the third. ‘There is one at 
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Mormond Mill which is visible for many miles -~ I didn't 


measure the distance, but on the order of fiteen miles, per- 


haps, so you can see it sitting on the top of the hilltop. 


It is very noticible. 

Q How hig is it? 

A Again, I didn't measure the facility, but judg- 
ing from the size of the hilltop, it is perhaps five or ten 
acres and has a buffer strip on the outside -- 

Q Would you tehen mark down here -- could you give 
me an idea of how many of these you think are needed if they 
find oil in the Atlantic? 

A I think perhaps three. 


(continued next page.) 
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Q Can you give me an idea then of what the total 
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3 acreage would be? 
4 A I think an approximate estimate, since I 


5 haven't measured it, would be 20 acres we will say. 


6 Q Are there any particular difficulties associate 
7 with their location? . 
8 A If you were to put them in the middle Atlantic, | 
9 yes, there would be difficulties, for example, it would be 


10 likely thatthey would choose again high ground with as clear 


1 a line of sight offshore as could be found. For example, the 

12 Atlantic Highlands in New Jersey are of the order of 200 feet 
13 elevation, the highest ground south of Maine sic to the | 
14 Mexican border -- would be -- including one place where they 

might well locate. | 
However New Jersey has legislation, the CAFRA, 
Coastal Area Facilities Review Act, which in connection with 
CAFRA, there were a number of hearings where CAFRA -- where 


the State of New Jersey ms ruled against tae placement of 


And one of the stimuli 


visible structures on the skyline. 
for this concern for visible structures was one such on top 


of the Atlantic highlands. It is very unlikely that it 


would be permitted there. And they would have to seek a 


24 location elsewhere. An alternative place might well be in 


the upper elevations of land in the south part of New Jersey, 


* 
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Qo 
Co 
fan) 


g Mitchell-direct 
2 in the Pine Barrens. 
3 Q ‘What are the Pine Barrens? 
4 com A AThey are a large area of land occupied by 


5 about 2,000 square miles approximately of land in the State o z 


6 New Jersey which is 7,000 scuare miles, occupied by a fire 


7 climax. It is very much a vegetation associatiom which has 


8 peen maimed by repeated fire. It burns over guite frequently. 


9 ANG if they were located in such an area 


10 extensive clearing would probably have to occur in order to 


nN protect them. They would have of necessity to put roads 


12 through the Barrens which have very few roads through them. 


ing to a 


They are to all intents andpurposes the nearest th 


wilderness area. 


15 : Q po the Barrens have any ecological significance 
16 A They very definitely do. There are two species 
V7 of vegetation which are not found anywhere else in the world 
18 located in the Pine Barrens. 


There are three endangered animal species in 


the Barrens. 


21 They contain three rivers which are identified 
ve as being in a wild state, the Wading River, the Creat Egg 


23 River -- I am sorry -~ the Great Egg Hasbor, and the Mullica 


River. 


They also ¢ontain various sabcommunities of 


Bn Sa «(48s 
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vegetation which are valued by ecologists .such as the Pine 


3 Plains area which has a dwarf tree species -- although the 
4 trees do not come up more than 3 or 4 feet called Pitch | 
5 vies -- this is on the higher elevations, which would be | 
6 the most likely locations for the emplacement of position 

7 stations. | 
8 ia Are position stations mentioned in the impact 


9 statement? 


10 A No, they are not, 

1 Q Are they mentioned in the PDOD's? 

12 A No, they are not. 

13 Q Is the information availa.*e about position 


stations to the Secretary of the Interior or the Department 


eg a ee agg 


had they cared to look for them? 
16 A ' Yes. 
17 Q Are there any other special physical facilities 


for offshore support? You mentioned before special ones, 


Can you mention them very quickly please. 
20 A Well, there are facilities necessary for such 
things as fire fignting in relating to both fires off shore 
and fires on shore. 
There would be training facilities necessary 


for the workers on the platforms and yards, and perhaps in 


the pipe cutting plant. and other aspects of the industry 


‘ 
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2 facility just in the sequence of discussion. 


4 A The pipelines. 


4 Q What does the EIS, the final impact stafment, 


5 say: about pipelines in the mid-Atlantic? 

6 A It describes their location in Volume 2in a 
7 general sense, not in a specific sense. 

8 And in technical paper number 1 it describes 
9 some hypothetical locations of pipelines. 

10 In Volume 3 it discusses link detection of 


7 pipelines and their laying and operation, and makes certain 


12 comments abou. it. 
13 Q Does it make any Gescription about the land 
| 
by 14 use needs that pipelines are going to have? 
15 A It says that they can be esimated. 
16 Q Can you estimate them? 
7 A Yes. 
f 
18 Q Will you show the Court --- first where does the 


19 impact statement say that those four pipelines are likely to 


20 come in? 


21 A It again discusses in general terms facilities 


22 needed in Cape May. 


23 Q Try to come around this way (indicating)? 
24 A In Cape May County, in Atlantic County, Ocean 
®, 25 County, and Monmouth County, leading to pipelinas to be 


A334 


Mitchell-direct ~ ~495 
processed and facilities in Gloucester County, New Jersey, 
Philadelphia, Pennsylvania, Middlesex County, New Jersey and 
Union County,New Jersey, 

Q Well, didn't the impact statement describe 
Specifically one place to one piace? 

A Yes, 

Q Can you describe for us where they said it 
would go? 

A Cape May runs to Gloucester County. And 
Atlantic County runs to Philadelphia. Ocean County runs to 
Middlesex County. And the Monmouth County runs to Union 
County. 

Q About how long is it from Cape May to 


Gloucester? 


A ' 60 miles perhaps. 


You can look at it on the map . 


About how far is it from -- 
A 50 to 60 miles. 
Q About how far is it from Atlantic City to 
Philadelphia? 
A It is a comparable distance, 
Q About how far is it from -- what is it -~- 
Ocean County to --~ 


A Middlesex. . 
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2 Q -- to Middlesex County? 
“ A Depends where you put it obviously in Ocean 


4 County, but again a comparable distance. If you put it in 


ie 


the northern part of Ocean County it is obviously that much 


furtner. 


7 Q How about Monmouth up to Union County? 


A Again a comparable distance, in other words, 


oo 


50 to 60 miles. In the case of Monmouth it would be shorter, 


30 to 40 miles propably. 


a Q Now, have you made any analyses for having to 
bend the pipeline in case there are difficult land areas to 


get through? 


A Yes. 


Q What number would you come pu with for the 


16 number of miles of on-shore oil pipeline “at would have to 


be built for the four pipelines discussed in the technical 


paper number 1? 


19 A Approximately 300 miles. 


20 Q How many miles to an acre does the pipeline 


22 A According to the standard given in the 


23 environmental impact statement in Volume 2, Page 286, 6 


acres to a mile. 


Q Based on what -- 


a 
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A Carrying the 50 foot swathe of ground, keeping 
it maintained and free and clear of vegetation or other 
obstruction. 
- Q That is a 50 foot right of way going from one 
to the other? 


A Yes. 


Q Now, you said -~- they said you said it was not 


possible for them to calculate it, and you did make a 


calculation. 

Can you tell me how many acres of ground then 
you have calculated that will be needed for the pipelines in 
the event oil is found out on the Atlantic in the quantities 
that have been discussed in the impact statement? 

A Approximately 1800 acres minimum 


(Continued next page.) 
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Q Would you put down the rumber for pipelines? 


(Witness indicates.) 


Yes. 


A 


. Q Now, would you describe roughly where the 


6 pipelines are going to go? Are there any special type 


problems that come with the laying of pipelines and their 


installation? 


9 A Yes, there are a large range of picblens. 
10 Q What are they? 
uu A Associated with the laying of the pipe it * 
V2 entails whether you lay it, as some psople have proposed, 

4 3 along the median strips or edges of the right-of-way. 

V4 Those have to be torn up. In the case of it having to be 
1s torn up and relaid, in the case of supearhighways, it wound 
16 cause cc aiernetih in traffic, that is, through laying them 


v on the shoulders of the highway areas, shoulders which are 
18 usually designed to accommodate drainage from the road. 


It is a very delicate business where it is used for drainage 


of the road. 


2) Q Do highways generally have a 50-foot right-of- 
22 way on either side available for pipelines in New Jersey? 
23 A Most highways do not. I do not know about the 


24 superhighways. ‘That would have to be checked. 


25 ee Well, assuming that you can't go on a super 


i 
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highway, to your knowledge, is there available rights of 
way at this point that can be used by laying along roads 
for the insertion of pipelines? 

A I don't believe so. 

Q Now, can you discuss at all, Doctor, what are 
any of theproblems with respect then to laying of the 
pipelines? What kind of disruptions to these locations 


will take place? 


A Well, pipelines have to cross other roads, 


railroad tracks, canals, if there are such, and theve are 
some in New Jersey, and other pipelines which have to be 
dug up or interfered with, and New Jersey is a state which 
is crossed by many pipelines, particularly the Central 
Corridor, and in crossing streams the pipelines have to be 
buried. And of course they have to interfere with the 
ecology of the stream during the period when they are being 
buried, although that is probably not an absolute critical 
problem, but it does cause some difficulty. And whether. 

_ they run through populated areas, obviously problems are 
caused in the sense that routes have to be selected to 
minimize the eieic from pipeline leaks, and probably from 
explosions. And whether running through the Pine Barrens, 
which as I indicated, is an extensive area that several 


ad 


of the pipelines would have to cross. There would be a 
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derangement of the sensitive local ecology at that point. 


3 Q How about when they come ashore? 
4 . A Yes. Well, depending upon how they come 
5 ashore, if they come ashore on a sandy beach it is not 

a 6 necessary to consider that they can do a lot of damage. 
7 1- They can be buried beneath the sand offshore and come up 
8 under the beach. And unless there is neavy storm damage 


9 or coastal erosion which might expose it, which is always 
10 a possibility, they are not likely to de any damage. 
n Another por ibility is that the coating, 
: 12 which is what did happen in Scotland, I think it was Orkney, 


13 on the approaches tothe terminal where fishermen began to 


rd 


14 catch the pipeline in their nets, not on the bottom, but 


that was an imperfection in tha pipeline. 


So it would depend. In the case of the 


sandy shore there would be some mitigating action that 


could be taken. But if it were brought through the wetlands 


It depends. 


it would be considerably more destructive. 


20 Q Could you characterize the impact — the 
laying cf the pipeline would have in going across through 


New Jersey? 


23 A I think it would be highly significant. 


I think in addition to the impact that I have 


indicated there would hdve to be some sort of land 
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2 acquisition program in ordér to isan the rights of way, 
3 for example, to allow tha pipeline to move across. 
4 There would be problems with leaks and 
5 asplostous: And just recently I think we are still in 
6 the process of listening to reports of failed welding 
7 joints on the Trans Alaska Pipeline, when somewhere between 
8 2,000 and 3,000 of those failed. 

9 One could assume that some more similar 


10 failures might occur. 


1 Q Did this happen in Scotland too? 


12 A Failure of joints? 
13 Q Well, failure of welding. 
14 A Welding in general has been criticized. It 


15 has baer suggested that some platforms had problems with 

16 respect to yards in Scandinavia because of deep faults in 
7 the welding in sia sini tagline of inadequate training 
18 of the welders. They get a very quick runthrough, usually 
19 in a company school. And they are working at very tight 

oe schedules to try to get the platforms out before the winter 
21 season. So there are some problems with faulty welding of: 
22 the platforms. 

23 Obviously in laying pipelines across New 

24 Jersey you would be taxing the capabilities of the local 


+ 


planning organizations which would have to gpend portions 
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. 2 of their time trying to locate rights of way and minimizing 


construction problems and so on. 


4 ° So it would be those kinds of impacts. 

5 Q Are any of those impacts detailed in the 

6 envirormental impact statement? 

7 : A No. 

8 Q Was it available to the Secretary? Was this 


9 kind of information available to the Secretary or to the 

10 Department? Could it have been corrected easily and the 

Yi impact analyzed? 

12 A Yes. 

13 Q If the problems are very great in laying the 
4 pipeline, if it turned out to be very severe, what would 

1S be the consequences? What happens if thoy can't ge. the 

16 pipeline si 

V7 A If the problems are very great there would be 
18 some pressure no doubt exerted to find an alternative way 
of getting the oil ashore from the platforms to the 


processing plants. 


Q _ How would they do that? 


22 A Probably by tanker. 


23 Q You mentioned before pumping stations and -- 
24 by the way, this tanker sequence which you just mentioned, 


was it discussed as an impact -~ in disvussing the pipeline 


Ld 
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in the impact statement. 
A It is assumed that pipelines would be used 
to bring the oil ashore. Tankers will not. 
a Q They didn't have any kind of conversation 
of any kind or any discussion about how if the pipeline is 
“not in place it may be brought in by tanker? 
A No, they don't discuss it. Except it is just 
a common occurrence if the platform is constructed ahead 
of the pipeline and the oil may be moved asnore by tankers 


until such time as the pipeline is completed. 


(continued next page) 
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Sam/l 4 Q Now, you mentioned a few winutes ago, right at 
4 the beginning, that one of the other fatlities that is going 


to be needed are pumping stations and compressors. What are 


they? 
6 A Pumping stations are usually locatad at the 


land form terminal at pipelines. And they ara designed to 


adjust the flow of oil along the pipe to accord with the 
desires of the processors at. the other end and also to keep 


They are usually spaced at various distance 


moving tha pipe. 


along the pipeline, depending on the type of topography that 


the pipeline has to go through, the toe of oil that is being 
pumped as well. 
The gas compressor stations perform maybe a 
similar function, although they are usually -- there are 


usually wore of those than there are pumping stations because 


gas being a gas rather than a liquid has more problems. Somé 


gas -~- the flow of gas through a pipe can clog in maximum 


19 capacity. Some of it can literally be stored. It needs to 
20 be compressed and pushed forward again in compressor stations 


21 Q Now, you said before -~- how big is a pumping 


station? 


23 A The pumping stations that I have seen in Scotla d 


consume 50 acres of land. I am not. sure that that is a 


25 necessity. I think that's the additional. land around the 
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pumping station which is used for buffing to keep people away 
from approaching the mmping statioas. But 50 acres was on 


occasions for gas pumping stations or compressors. 


Q How about gas compressors? 

A Yes. 

Q Same size? 

A Yes. 

Q Assuming that we have these four pipelines that 


the impact statement talks about, how many pumping stations 
and compressors are going to be necessary? 

A Well, within pumping at the land fyll terminal 
at least four of those for the oil pipelines and for gas pipe- 
lines. And then additional others would be needed to -- and 
perhaps somewhere along the line -- I can't say how many. It 
would depend on the characteristics and what they are pumping. 

Q But about how many acres, then, would you say 
would be called for all together just for pumping stations and 


compressor stations? 


A Perhaps 100, 120 acres. 

Q Would you record that down as the -- 

A Yes. 

a) In there any reference to pumping stations in 
tha dnpact mtatenent? 


A Where doom rel vonete to the pumping Of 613 Lin 
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2 volume three. Pumping of oil from platforms under pressure. 


3 but there is no reference to the station, sub-station on land 


4 Q Is there any reference to compressors? 

5 A Not to my knowledge. 

é Q Okay. Was that information available or could 
7 | it have been -- that information have been available to the 


8 | secretary or the department if they locked for it? 


9 A Yes. £ 
i0 Q They wouldn't have to make a survey for that? 

1 A I don't think so. 

12 Q Now, wnat is a gas processing plant? 

13 A Well, it's a facility which strips various 


impurities from the gas and processes it into useable commodo 


15 ties for -- for example, petro-chemicals, feedstock, for -~ 
16 and they take out carbon dioxide, hydrogen sulphide gas. 
17 hose are two possible impurities. And the by-products also 


18 take out liquid hydrogen, heavy hydro-carbons which tend to 


19 clog up the pipe. There is the condensation inside of the 


20 pipe if they are not removed soon after the gas is taken from 


offshore to shore. 


The kind of products that gas processing statio 


sulpha, butane, 


‘would supply is feedstock and would include 


ethane, heavy liquid hydrocarbons. A whole range of others, 


but -- 
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processihg station to separate the water from the gas? 

A That can be done offshore. It need not be. 
But it can be déne offshore, in the platform. 

Q So that basically what you are dealing with is 
just separating the hydrocarbons; is that correct? 

A YGs. 

Q Okay. Now, how big is a processing plant? 

A A hundred acres. There are other estimates 
given in the impact statement, but I think my information is 
better. 

Q And your information came from where? 

A Columbia Gas Corporation, in a letter of May 16fh 
of this year to the Department of Environmental Protection in 
the State of New Jerscy, for one, the meeting corporation 
report for the Officer of Technical Assessment, for a second. 
The. Woodware Clyde Study for the American Petroleum Institute 
for a third. 

Q And they say how big? 

A They have cstimated -~- estimated larger than 
that containad in the impact statement. It says 20 acres 
for gas processing plants. ‘whe Columbian Gas Corporation | 
says 25. The Woodward Clyde says 75. The DDM Corporation 


says 25 to 100. 


Q So approximately, then, assuming again that we 


— 
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2 are going to have four pipelines bringing it in, how many 
3 acres would you say are going to be required for gas pumping 
4 stations? 
5 A I'd say -- 
6 Q For gas pumping -- 
7 A 400 acres. Because very frequently the gas 
8 companies take more land than they absolutely need in order j 
9 to expand for the future. I have seen stations go a lot 


10 larger than that. 


nN Q Wisi you put that down on the chart as the land 
12 use. 

C 13 Do gas processing plants generate pollution? 

: 14 A Yes. They “it sulpher dioxide into the 


That's usually their most noxious emission. 


atmosphere. 
16 Q Do they use a lot of power, electric power? 


7 A I can't answer exactly. I just don't know. 


18 Q Do they use a lotof water? 


9 A Yes. Fifteen gallons a day of water is the 
20 estimate for a gas processing station. 
21 Q Are they referred to in the site specifics, 


FES impact statement? 


23 A In the site specific, yes, they are mentioned. 


24 Q Is the discussion as accurate as to the 


acreage? 
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Not accurate as to acreage. . 


Q Is their discussion accurate as to the coastal 


side of the gas processing plants? 

A It's misleading. 

Q Why is that? 

A They imply that eee need not be located close 
to the shore. There is an arguable case about this point 
that, indesd, it's very likely that they should be located 
Close to the shore because the necessity !s stripped, the 
heavy hydrocarbons. 

Q What happens if they are not located close to 
the shore? 

A 1 the pipeline suffers. Thea probiem of 
hydrocarbon condensation, clogging. 

Q ' So that their preference is to locate close to 
the shore; is that correct? 

A Yes, 

Q Does the impact statement encompass any of 

4ese comments that you have just made about the problems of 
gas processing plants? 

A Not the comments that I have made. 
some other statements. 

Q I refer now to Volume 2, page 241, 242 and 249 


of the impact statement. 
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. ? THE COURT: Well, go ahead. 


3 MR. KAUFMAN: Okay. 

. Q Now, coming from the gas processing plants, one 
of the other items you mentioned was refineries. Will you 

6 discuss what are the impacts of an oil refinery? 

7 A They can be very extensive. The characteristic 
8 of the refinery include the land consumption, acreage 

’ consumption. Usually twelve to fourteen hundred acres of 

10 land is required. According to the CEQ Study, space for 

nv roads, buildings, st_-cage and waste, water treatment, steam 
12 


and power plants, warehouses, tool shops, railroad tracks, 


docks, drains and buffer zones around the refinery. Employ- 
ment for four cr five hundred people for 200,000 barrels a 


day capacity refinery. Water demands which may be very heavy 


indeed for that size of a refinery or for a refinery of 


250,000. The standard that has been quoted is ten and a half|- 


million gallons a day. Water withdrawals of which four and 


a half million gallons a day are consvmed usually through 


evaporation within the plant. 
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Sam/2 Q Is that fresh water? 


A , It may be brackish water. If it's used for the 


condensers, it's fresh water. 


Where would the refineries find brackish water? 
Close to maritime locations. 
Coastal areas? 
A Coastal areas. 
Q Now, do refineries have substantial rere ae 
of emission? 
A Particularly of hydrocarbons emission, yes. 
11,000 tons per year. From the refineries -- of the standard 
that I have been discussing, 200,000 barris a day refineries. 
Q Would that cause any problems? 
A Well, they are smelly. If you lived near one. | 
They are glaringly lit-up at night, both with lamps and 
natural gas flares. They are usually surrounded by water 
which is polluted due to spills from tankers and barges which 
are taking away the products. Not necessarily bringing in 
the crude oil. If you have been on Arthur Kill,for example, 
between Staten Island and New Jersey and gone in a boat up 
there, you have to scrape the boat when you take it out of 
the water. 
They are girdled by bundles of pipes leaving 


the refinery to supply the petrochemical industries. Or as 


515 


~ 


R 356 Mitchell-direct 


2 in the case of Bayview in New Jersey, they supply the Linden 
3 Generating Station across the road. They are generally 

4 located, as I mentioned, end and near navigable waters for 

5 “tanker and barge access for the products, and brackish water 
6 for the condensers. And in general they are not regarded as 
7 very desirable neighbors by most communities. 

8 I think the proof of that particular pudding 

9 is the difficulty which people at -- which the oil iucsiiietads 
10 


have had in placing oil refineries in Encland. Several have 
nN been rejected in the past two or three years. And I think 

V2 it's a common pattern. Also the pattern in Scotland. I ndghs 
add that oil refineries are not regarded as desirable. 


Q Are the impacts of expanded refineries as 


opposed to new refineries any different? 


16 A . Yes, they would be different. Obviously, they 


wouldn't consume as much land. But they wold have a similar 


range of impact qualitatively. They might not have quanti- 
tatively the same impact. 
20 Q Now, if you put a new refinery or expanded 


refinery into the community, if one gets in there, does it 


extend the impact as well as the pollution impact? 


A It certainly does. It generates or attracts 


to itself industries which use feedstock. Primarily, the 


petrochemical industry. it also may attract other manufacturers 
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at producing large quantities of, say, cheap natural gas for 


example. Their jobs from these offshoots would -- with deman 


for land that the petrochemical and associati* industries 


have demanded. Land power. Land for themselves. Their own 
air pollution problems. And being large water users, refiner 
ies have tendency to deprive other users of water of their 
supplias. Domestic users of water. 

There are problems with accidents from fires 
and explosions which pose dangers to the workers. This is in 
both refineries in the petrochemicals, of course, and -- 

Q Is that common? 

A Well, within the past two years we have had 
large fires in the Dayware Refinery in Texas, saveral in 
Baltimore. And even Frank Russo, the mayor of Philadelphia, 
broke his leg fighting it. Several in the metropolitan area 
around New York. One just last week on oil slops in Bayonne 
which took several. hours to burn itself out. 

Q Are any new or expanded refineries a likely 
jInpact in the mid-Atlantic area if oil is discovered in the 
mid-Atlantic region? 

A Yos. 

Q Before we get into the rnasons, will you put 
down on that list a number of refineries which are anticipated. 


A Ore refinery, twelve to fourteen hundred acres. 


( 


= 
a» 
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I will put in twelve hundred. It could be more. 

Q That doesn't inciude anything that would be for 
new housing or anything like that? 

A No. This is the basic acreage for the plant. 

Q Okay. On what do you base your conclusion that 
new refineries will be required in the territory if oil is 
discovered out in the mid-Atlantic? 

A On a number of points. First, I think that the 


environmental impact statement sayS, Volume 2, page 262, and 


I quote, that the proposed leasing area should increase in 
petroleum refined activity for the region as a whole. 
So I think they make the point themselves. 
Seco-7ly, that refineries are permanently built 
facilitics. In some way similar to platforms in this regard. 


teak 
Lhe 


y ave designed to utilize certain kinds of crude oil. And 
they have a number of rather complicated processes strung 
togetner, depending -- in combination, depending upon the 
kind of products that they want produced, the output they wan 
produced for the -~ the feedstock, for the petrochemical 
industries and other users. These can be put together in 
gifferent combinations to design a refinery to alter its 
capability to deal with a different kind of oil. ‘ 


For example, it takes, according to the Nationa 


Petrolaum Council, three to six years to design a major 
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facility within a refinery, to make it suitable for using a 


different kind of oil from that currently coming in. The 


refinery sub-processes vary a good deal between individual 


plants. And I think you have some proof of the designing an 
the purposcability plan with new refineries that are being 
constructed at Ranier, Oregon, Fairbanks, Alaska, and both 
now being constructed. There is one in Provd-Hoe Bay loca- 
tion in the north slope of Alaska. 

For example, if the -- the oil off the Baltimore 
Canyon, off the coast of the Middle Atlantic States, where 
very heavy residuals, the heavy elements within the crudes, 
and if the demand for gaslines were to rise nationally, then 
there would be the need to create extensive cranking facili- 
ties to change these residuals into gaslines and lighter 
fractions. And this is the kind of thing that requires time. 
Nationally, the trend in oil refineries have been toward the 
production of more residuals and a few light elements, the 
gaslines, jet fuel and so on. So it's quite likely with this 
national trend that you would need to put in trans some chang 
in your refinery process. And these will take time to bring 
about. And because investments which ight be just as aasily 
achieved in new facilities rathar than modifying the old 
facility, there is also a tendency toward regional self 


sufficicucy in of] refineries. That's a tendency being 
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detected by Arthur D. Little in their deep water report study 


and by the CDQ and by the BDM report for the OTA. Increasingly 


it is felt that the mid-Atlantic region, which now refines 
only enough oil to accommodate a quarter of the regional 
demand, will move toward increasing self sufficiency. The 
petrochemical industry very much wants to be near new sources 
of supply or additional sources of feedstock supply and to 
market. 

If you look at the impact statement for resale 
number 38 in the Central Region of the Culf of Mexico, there 
is an extcnsive report by a -- I presume it's a Dr. Whitehorn 
This is one of the reasons why petrochemical industries are 
either encouraged or discouraged. And the chief reason cited 
by the petrochemical industries is if they want to expand, 
they want to be near sources of supply. And they presently 
Jon't have enovgh in their current locations. And they would 
also like very much to be near the center of demand. 

Q Is this a center of demand? 

A Very much a center of demand. The oil -- as I 
hava stated before, they refine a quaryser of demand for 
petroleum products. 

Q Mxcusa me. Let ne interrupt you for a second 
to ask one or two questions and then f will let you go. 


In other words, what you are saying to me is 


tana tiaiee tented estnaeesenemee 
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that if the supply is there and the demand is there, the 
facility will locates there? 

A Very likely. 

Q If its facility -- the petrochemical facility i 
located there, what happens in between? 

A if the -- 

Q If the petrochemical industry wants to come up 
here, what will that do with respect to the refinery? 

A Well, it encourages refineries -- that's the 
whole point with petrochemical industries. The pressure woul 
be to provide them with those supplies through expanded 
refinery operations. And another reason why Ithink there may 
be new refineries and will -- not only may ~- is that the 


cumulative impact of discoveries in the North Atlantic and 


the South Atlantic resale regions, and possibly additional 


3% 


sales for the Mid-Atlantic Region if more oil and gas is 
found in these areas, then that is likely to be pumped ashore|-- 
especially from the North Atlantic Region, because there are 
no sizeable refineries north of the Mid-Atlantic Region to 
find that oil. I think it's also very likely that oil may 
come from other parts of the world. 
And this is at page 55 of that issue, and I 
quote. It says that the Atlantic North Slope -- I should 


° 


say the Atlantic North Slope, quotes will almost surely move 


\ 
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i 


through the Panama Canal or around Caps Horn to the Gulf of 
Mexico or the Fast Coast. The, Scottish northmost element of 
the Scottish North Sea off the Sh: tlancs Islands is presently] 
being pumped ashore by a pipeline to taakar terminals in 
Shetland. In the main island in Shetlane where it is stored 
for future transshipment hasn't yet been shipped out yet 


becauss it is not. controlled by CLCC, very large crude 


carriers, 300,000 deadweight carriers which cannot gain access 


to the ports arcund the Northern North Sea and are most likel 
to be looking for some other lecations to deliver that oil. 
And the most logical alternative is to Nerth America and the 


Middle Atlantic «gion. 


(Continued on next page) 
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A (Continuing) I think so, unless there's the 


problem that many of the people who are going to be biddig 


for this Lease Sale No. 40 have problems with refinery 
capacities. Shell Oil, for example-- 

Q Go ahead, 

A Shell 0i1 is one of the companies that has 
indicated a desire, according to Mr. 2.L. Ferris! affidavit, 
pace 2, to wake a strong attempt to take oil out of the mid- 
Atlantic region. ‘They're strongly interested in’ bidding on 
this, They hava no refiners in the mid-Atlantic rogion, 
and it's vary likely they will want to build new refineries, 
Decuuse tho other companies will not want to commit their 
refineries in excess capacity, if they have any, until they 
discaqvered what thair kind of returns from the mid-Atlantic 
rejion is going to be. They are going to hold that in 

YQ 
Chevron and Texaco have very small refineries, 
60,026 or 70,000 barrels a day, and they, too, might want 
increased refining capacity. 
Some Lreprasontatives of the ofl industry have 
f plonnara they will budld, if in fact the necd 
in jlea Gexrsoy, and there is an indication that at 
least os 4 .0co vice prasident has said that he doesn't 


thin’: there will bo self-sufficiency, possibly by 1975, and 
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he is quite willing for the oil and gas to assume-- If 
that's the case, then the imports are jikely to come in. 

| O11 is wanted by some of the states on the 
East Coast. The Government of Virginia is very open to 
accepting oil refineries, and it may well be that other 
states will make a similar attempt. 

I think all of these factors taken together 
indicate that there's an almost a certainty, a very high 
likelihood that oil refinery expansion or new refineries 
will be created in the mid-Atlantic. That is as a result 
of this sale. 

Q Does either impact on the programmatic or 
the final mid-Atlantic detail or analyze the impact refinery 
capacity resulting from this sale? 
A No. Taey make a series of assumptions about barrel- 
for-barrel replacement, which is bérrel-for-parrel of importe 
oil. They do not get into details of that kind. 

Q Does the PDOD discuss the impact that new 
or expanded refineries on OCS sale 40 would have resulted? 
A No. 

Q Now, you were talking a tew minutes ago about 
petrochemical plants and how they would have an influence 


on refineries in terms of bringing them into the community. 


° 


A Yes. 
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Q I was going to start out saying, Do oil 
refineries have a downstream effect, and you answered that 
petrochemical companies would. Why is it? What is it they 
om looking for? 
A The chief sources of feedstocks, the kind of 
feedstocks. 


You named some of those feedstocks. You said 


Ammonia, sulfur and ethylene, would be. 
What. are they? 

A Sulfur is extensively used in the rubber plants 
and ethylene for plastics. Some other components are pro- 
pylene for artificial fibers. 

Q Do you know what the impact of a petrochemical 
complex is down from a gas processing plant? 

A Yes. I can give some indication. A typical 
petrochemical complex would employ 2 and a half thousand 
people, cover 300 acres of land, have heavy air and water 
pollution burdens, and heavy water demand; 24 million 
gallons a day is an estimate for that particular facility, 


and they would also need power supplies. 


Q What happens when you put in extra power 


supplies? 


“ 


A Presume that, too, has pollutant effects. 
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There are also other side effects. If you want me to 


3 get. into it-- 
4 Q Let me first deal with a couple of these you 


4 


mentioned. First of all, how many of those do you think are 


§ 

6 likely to come in if other oil is founc? + 
7 A Well, Arthur D. Little haz made some projec- 

8 tions on it. If there is a modest inorezse in refinery 

9 capacity of 150,000 barrels a day, 460 barrels a day, it 

10 would generate two to six billion pounds ethylene. 

1 Q Two to six one-billion pounds? 


A ; Yes. 

Q If you take the lowest nuvber, that's how 
That's two? 
Two. 


Q At about how many acres? 


About 300 acres. 


18 Q Will you put that number down on the list? 


A (The witness left the witness stand and 


recorded that number on the chart.) 


21 Q Now, you said that one of these plants used 
24 million gallons a day of water. 


Yes. 


A 


Q If you are talking about two of them, you are 


talking about 48 million gallons a day of water. Is that 


« 
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kind of water available in the State of New Jersey? 


A It depends where in the state you are talking 


about. In North Jersey it's not available, nor is it likely 


to be available. In South Jersey it might potentially be 
available if the aquifers, under the plan barrens were 
tapped. 

The State of New Jersey has long protected 
those aquifers for industrial use. 

Q What about the effacts on air that a patro-~ 
chemical plant would have? 

A There would be pollution from hydrocarbons, 
and probably from sulfurdioxide is extensive. 

Q Does the site specific impact statement have 
this information detailed in the site specific statement? 

A There is a discussion on the results of the 
analysis of the harvest model from technical paper No. 1, whidh 
is in very generalized terms, which might happen to rubber 
chemicals, and allied products industries, and some rather 
vague expansion of facilities, but there is no discussion of 
the impact of these facilities, 


Or their size? 


Or their size. There is reallyno hard infor- 


So what. was the total number of facilities that 
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. we have talked about up until now which are going to take up 
3 land use acreage, Dr. Mitchell? 

4 A Well, in this case-~ You mean you want me 


5 te add it up? 
Q Yes. 
coe A O.R. 
(Whereupon the witness left the witness 
9 stand and proceeded to the chart.) 

A I make it about 12,220 acres, using in every 
case that I have quoted, I believe the lcwer estimates 
rather than the higher estimates of the ranges. — 


Q The 645 acre number that’s there, we talked 


about direct effect; is that correct? 


A Yes. 


6 Q Now, did the impact statement mention anything 
in the number for indirect effects which might be the equi- 
valent of that 600,000 acre figure? 

A No. Would you like me to tell you about 


indirect? 


Q Yes. Those would be based on the 645 or 


whether the impact statement dealt with it? 


A It said there would be 1750 acres of the 


residential acres. 


750? 


Q 


« 
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I said 1750. A 369 

Q With residential land? 

A Yes, if it did not make any estimates for 
commercial land. 

Q Would you put that in there. 

(Whereupon the witness left the witness 
stand and proceeded to the chart.) 

Q All right. Based on what ycu have testified 
to, and the caiculations that you have made with respect 
to the land use facility demand that will result from the 
discovery of oil on the outer continental shelf, have you 
formed an opinion as to the adequacy-~ Withdrawn. 

What is the total number of acres that the 
environmental impact statement says will bo used, both 


direct and indirest? 


A To my knowledge, they don't make a direct 


total; they leave that to you. 

Q Well, will you add then. 

A 5932. 2,395. That 1750 figure might also 
be challenged. I don't know. If you want me to talk a 
little about that-- 

Q Do you think it’s high or low? 

A It's low. It's based on the idea of half 


acre zoning, and the State of New Jersey has carried out 


« 
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an analysis for that statement which indicates that, I be- 


2 

3 lieve the figure is 3,250 acres that they would estimate for |. 
4 that kind of residential development. oh, 
5 Presumably that would be altered according ts 


to other zoning elsewhere in the shore. That's an extended 


oa 
3 


7 figure. 

8 Q What is the total number of acres that you 

9 believe are going to be called for as a result of oil being 
10 found on the outer continental shelf? 


A t think that the totals on the right-hand side 


of the paper here, the 12,220, ara quite feasible numbers 


for Girect-line commitments. 
( 
Q Based on your testimony here this morning, 


and your analysis of the various land use demands and 


impacts, have you formed an opinion as to the adequacy of 


the discussion in the impact statement on land uses? 


A T have. 


What is that opinion? 


That they are grossly inadequate. 


MR. KAUFMAN: Your Honor, at this point 


T still have a considerable amount to go, but it's 


22 
23 a different type of subject. It might be a very 
24 natural place to break. 


{Hs COURT: How much longer is your direct 
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MK, PICCIANO: I assume there are other U.S. 
Attornoys. : 

hR. WYMAN: Your Honor, I vas present during 
the other depositions. I was preseat at all the 
devositions. I know exactly what the status is. 
It is not something that I ean give to somebody else. 

Tin COURT: Vell, what about Saturday? 
I hate te ivnose upon you. I know what an imposition 
this whole trial has »een on everyvody over the hot 


sunnier, 


MR, WEMZN: Uell, I think I would rather do 


it on Thursaay if the ordering is to be done, but 


t do not see a nee for it-- 
Tin COURT: ‘Tho is going to come to trial 
wWaile you are away? 
Mma. VY4AN: Mr. Jensen. 
Th COURT: Thon we will go ahead on that basig. 
Thank yor. Procead, 
DIREC Weil ar On 
‘ay MR, MAUEIAM: (continu) 
Q pyr. Nitelell, ene of th. topics that you 
mentioned that vou bad emvercd in your teaudng and 
specializing in tic daoart statemont is the aubject of 


yenueni’:; @ O11. 


' 


| 
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Is there much calculation of the possible 
economic losses if there is an oil spill that hits one or 
more beaches in the impact statement? 

A There are no figures of loss given. 

Q Is there a way of calculating what a beach 
loss might be? 

A... Yes, there is. 

Q What is the way of calculating? Can you 
describe a way of calculating what those beach losses are? 


A Well, the Bureau of Land Management comnis- 


gioned a study through the 0.8. Travel Pata Center to 


inquire into the amount of money spent on travel and 


tourism in the Middle Atlantic Region, und there is data 
in that report which, wheh taken together with the data 
on the summer populations of shore front resorts and the 
beach attendance figures in those resorts, that permits 
one to calculate the number of people who would be deterred 
from going to the beach, and hence the kind of spending 
that would be deterred by an oil spill. 

Q Would this information be available to the 
secretary if he chose to go and find it? 

A Yes. 


No survey needs to be taken now? 
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Q Have you calculated what the beach losses 
could be for any part of the area that we are talking about 
in the mid-Atlantic if there is an oil spill? 
A Yes. 
Q Will you tell us what areas, please, and 
what those losses can be? 
A I have calculated from a samples figure from 
Cape May County that if an oil spill were to occur during 
one week at the height of the tourist season, the range of 
loss in tourist spending to the community, and this only 
would be direct spending -- total spending -- would be from 
$650,000 to $3 million for Cape May County beaches. 
In the one week? 
Yes, in the one week. 
Is there any other data available? 


Yes, there is some cross-data from the 


® 
Environmental Protection Agency which indicates the potential 


damage, pollution damage, on Long Island, would amount to 
$30 million for all recreational beaches. 

Then they give some other estimates for other 
areas around the nation, some based on actual damages and 
some of them based on projected damages. 

There is also a statement from the Long 


Island Association of Commerce and Industry in relation to 
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the recent sludge beaching on Long Island, which performs 
a very similar kind of function when they closed the 
beaches when the residue came ashore. And they estimate 
‘that Long Island was losing or would lose $10 million per 
week in tourist spending and about 6,000 jobs would be 
affected. 

This was attached to a statement of Mr. Hens- 
ler of the EDA-- 

Q And are aaite numbers within the same range 

of the range of calculations which you did for Cape May? 

Yes. 

And did you calculate it for any other areas? 


ZI calculated with some more difficulty for the 


specific locations in different counties because the data 


is more difficult to obtainfor comnunities. 

But for Atlantic Citythe range would approxi- 
mate for one week of prime season roughly what it would be 
for all of Cape May County. 

Q Do you have some idea of the numbors with 
respect to the summer population of Cane May County? 

A For example, Ocean City in Cape May County, 
I believe the calculated population for 1980 4s 3,000 people. 
And the calculated summer population is 130,000 people for 


1980, and those are just extrapolating current trends. The 
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And one or two facilities on the shoretro- 
one was a state facility, and, there is now the National 
Gateway or recreational area of the Federal] Government-~ 
so that deters people from coming long distances. 
And there are shies alteedens restrictions on 
Island Beach State Park such that when a number of people 
entering a certain area within the park pas@es a threshold 
level the gates are closed. : 
There are other kinds of restrictions in 
the normal public beaches of New Jersey and Long Island. 
Beach badges must be purchased by many of 
the people who propose to attend many of the beaches and 
often must be purchased well ahead of time. 

: Parking frequently has been discouraged in 
the vicinity of the beaches. This last year many New 
Jersey communities have been engaged in a lawsuit along the 
subject of restricted beach access and have moved to put up 
30-minute parking signs and other things to prevent people 


using the beaches. 


The sum total of all this is that for example 


in New Jersey 65 percent of the coastline of the state has 
some form of restrictive access associated with it. And 
if there is oil beaching the kind of assumption which is 


impliad in the impact statement, that the people will be 
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able to get up and move to the next beach down the line, 
is not a supportable assumption at ail. 
Q Is this considered or detailed anywhere in 
the impact statement? 


A No. 


Q One of the other things you mentioned, Doctor »4\, 


was the question of natural hazards. : 
Will you discuss that for the Court, please, a - 
or conment on what are the natural hazards that are in the 
area of the on-shore davelopment. % 
A Principally natural hazards are severe storms, ~ 
which include hurricanes and also northeasters, coastal : 
flooding, coastal erosion, and forest fires. 


(Continued on the next paqu.) 
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identify it? : 
A Yes. It is a rejief model of the State of New 
Jersey which is in my possession. 
Q Do you consider it an accurate reproduction of 
the State of New Jersey? 


A Yes. 


MR. KAUFMANN: I think it has been marked. 


I offer this into evidence. 

THE COURT: Mark it. 

THE CLERK: Plaintiff's exhibit 18 for identi- 
fication marked in evidence.) 

Q Would you show the Court on this map, because 
I notice it shows elevations which are what you would call 
the coastal areas of New Jersey -- 

A | Those low-lying areas adjacent to the coast 
including segments along Roritan Bay, some low-lying land 
around here (Indicating), but more especially the large flood 
plain areas which include wetlands and barren islands and 
down here as follows in the green dark areas in the outer 
segment of ocean county, Atlantic County and most of Cape May 
and around in a wide band along the Delaware Bay Shore and 
narrowing up towards Camden and Philadelphia. 

Q Taking the point from Cape May down to the 


botton along the barriers up towards’ Long Beach, how wide is 
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that coastal area approximately that is within the flood areaq.. 


a It varies in width. 
Where there are extensive wetland areas as in . 

Mulear River, it can be a matter of eight to twelve miles of Wy 
wetlands running inland, but typically in Ocean County the 
region is narrower than that, two or three miles in dienavex 4” 
and the Delaware communities are very large, ten or fifteen , 
miles. 3 

Q Are those places suitable for the location of AL. 
the types of facilities we were talking about this morning? .|. 


A Not in relation to flood damages. 


Q Are those -~ what is the area immediately be 


A There is a very narrow track of cleared tana tt 
into which most of the development in the Jersey shorefront 
counties which are crowded. It runs along a parallel line 
here to group nine, parallel to the coas=. 

Apart from that, immediately inland one reaches 
the Pine Barrens. They run two thirds of the way to Phila-. 
delpbia and Camden. 

Q Is there anything in the oxact statement that 
details the implications of what would hapgen in this local 
area by the attempt to introduce major facilities such as + 


proceseiy plants, pumping stations, refineries and the like? | 


| 
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A Not in relation to the flooc hazards. 

Q What would happen if you put an oil refinery or 
a gas processing plant into the Pine Barrens? 

A You can have a fire around there sometime. 

Q In terma of the kind of facilities we were talk 
ing about before, you mentioned a little about water demand. 

What is the relationship of the development of 
the 9CS territory to the demand for fresh water? 

A Many of the facilities have heavy water users: 
refineries with abstractions, ten and a half billion gallons 
a day. 

Q What else uses water? 
Do electric power facilities use water? 
They can, yes. 

9 bo gas refineries and refincries of petroleum 
use heavy water or eclectxicity? 

A I am not sure of the figures. 

2 Do rubber olants come under the catewory of 
big users, und sulfer plants, are tlicy big users of water? 

Ah Yes, freguently. 

Q Do the environmental status statistics discuss 
the water users in kind of measurements? 

A In some instances, yes. Yigures for refinery 


demand of water are given in one instance -- one reference. 
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I think the figure quoted ig four million gallons a Gay -~ 
per hundred thousand gallon refinery. Yhere are some figures \ 
for gasoline processing plant usages. Just sample figures ye! 
are here. Apart from the sample figures, there is no cuanth- ine 
tative estimate of the total water usage oF availability of | 
_— within the region. 

Q Does New Jersey have substantial supplies of 


water available for industrial development? 


A Water users are feared by tne Department of 


\ 


“fl i 


Environmental Protection more than was the 1960's, during the 
severe Grought of 1960 or '66 or thereabouts. Water shortage ° 


~ 


will become the most important public ptoblem in New Jersey 
within the next ten years. Much of the state already has 
water shortages. i ae 

Q roes the state project a net surplus or deficit 
of water? 

A It has projected a net deficit of water 
by six hundred million gallons. 

Q Net deficit of six hundre¢ million gallons? 

A Yes. 

Q Daily deficit? 


A Yes, I believe 80. 


Q Do the environmental statewents discuss more 


partigularly the water démands of development as an inpact on 
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New Jersey? 


3 A Again, not in cumulative numbers. 


Q Does it discuss it, the information as water 


demand within the regio? 


it mention the limitatione of New Jersey, 


bo <] 


of the New Jersey ground water supply as completing demands? 


No. 


A 


10 Q Let's go back to the pine barren. I guess the 


only -- You have described what they are. The question I 


would ask is is it discussed in any way in the impact state- 
ment? 
14 A No. They are referred to once within the 

15 statement. It is not in relation to any of the problems I 
raised. 


V7 Q Not with respect to the fire or water shortage? 


No. 
19 Q One of the things you had begun talking ahd’ 
ds dangers, and what happens if semething goes up. 
Are there any community safety hazarde relating 
to the development of oil relating from the oil continental 
shelves? 
24 A Yes. Some of the things I discussed earlier 


with relation to fire, cértainly those constitute a fire hazard. 
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know, if you read -- looking at that, what does it lead you .s 


to bellevea? ) 


A I think it would lead the reader to -~ °* soulae! 


tend to make the region sufficiently large so that any onsher¢” 


‘ 
i 
i 


impact would appear to disappear in this large volume of 

people, large number of acres within this graater region. 
Q Do you have any further comments about the 

figures and the assumptions within technical paper number 1? «|. 
A Yes, sir, a rumber of comments. I think one of 

the problems with technical paper number 1 4s that there is 

no international data, for example, that it fed into the 

monitor. Certainly not identified in the paper. 

The oil and gas industry is by all accounts an | 
international industry which transfers capital between 
countries, betvsen continents. And clearly this should be 
imputed into the model. The data in the model are drawn 
.rom different years, and thus, to some degree, having amount 
and/or range problems, spillover from one year to another. 

There are questionable agsumptions in the 
impact technical paper that: -- for oxample, about the sequenc 
of davelopment in assumptions 14 and 18 in the technical | 
paper. Those aesunptionsa refer to the sequence of smplacenn 
of onshore support bases and onshors terminals for pipalines, 


e 
hh 


If you look vory carefully at them, it seems in places to be 
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putting the cart before the horse. 
There are many parts of the region -- parts of 


the region wherein the onshore support bases come weil after 


the pipeline terminal. And this does not make sense for a 


large variety of reasons. There are some internal inconsisten- 
cies. Thera is no attempt to analyze the nature of the 
population within the technical paper, either to treat it as 
if it were really living entties, that instoaad of a lot of 
numbers about retired people who have completely different 
capability of being included within the labor surplus calcula 
tion in the region -- and obviously the labor surplus figures 
for a comaunity with a kind of a large number of retirees are 
going to mean something different in the -- in a mechanical 
way than they would with a community of young people. There 
is no sensitivity in the technical peper to these differences 
within tha cuountiss. Of course, there is the use of -- the 
egional uso of national coefficience. And I suppose there 
ere also the problems that the technical paper very clearly 
alludes to the location of facilities, even though it's a 
hypothatical statument, whereas the environmental impact 
statement. makea no argument about the location of specific 
facilities. And yet, the information from tha technica). 
statement de -- 4t da information ehout which the eavironment 4h 


inpact afutcoentsa ates a lot of Lts canes beyond that. And 


A 38 4 nthuveis-ateens 

I quote from tha technical paper, page 3, where it says very | 
clearly in the beginning that the writere of the technical a 
paper obviously’ very clear to themselves on this point and  @: 
says that the economic model is not protecting what will al 
happen. It is only suggesting what could happen given the 
hypothetical scenario that was developsd as a result of the 


x}. 
economic model and should not bs taken as a policy statement ~ 


and are in no way implying an actual davelopmant production 


plan to be formulated in the future, or will contain the 
factors of the hypothetical scenario uvad for the economic . 
model. And yet, this is exactly what is done in the impact - 
statement. The results of thamodel are used to exemplify the }. 
kind of impacts in a regional sense, in a local sense that 
would be generated by the hypothstical development scenario, 
even though the model -- even though the model users were 
sensitive to the limitations of that model. 

And even further, if one could make sonething 
about the nature of the model which assun6es that the location 
is the driving force for industrial development in a region, 
one could equally wall develop models based around business » 
orgenizations, public policies, cantare, labor for skills, 
rather than the propensity to relocate industry and come out 
with a wide variety of results. 


Q Talking, Dr. Mitchell, about the physical 


tI 
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facilities themselves, does the impact facility place any of 


those facilities in New York other than that one based in 


Kings County? 

A I don't beli¢vs so. 

Q Does it make sense, then, to include within the 
impact population economically the population of all of New 
York City and a lot of Naw York Scrate, goirg all the way as 
far as Albany? 

A No. It doesn't seem to make any sense to mé. 

Q Does the impact statement piace any of these 
facilities in Virginia south of the Del~-Marva Peninsula? 

rN Not to my knowledge. 

Q Doas it make sense, then, to include the ppula~ 
tion of that part of Virginia into the economic impact? 

A I think it's misstating to do so. 

GQ Would you say what are the consequences of thei 
including all of thasea populations into the impact statement? 

A I -- again, they tend to reemphasize in the 
nimwis of the reader the total impact, to {uli nim into a sen°4 
of complacency about the ~~ that the region is se larqe and 
the nuaber of people is so groat and the impact would hoe vi. 
Little. 

Q Ts that true? 


A 1 don't tnik 40. 
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Q What are the specific effects with respect . i: 


employment and job changes within thecommunity? 


A There are -~ what are the side effects? You'x 1 


asking of employment? 
Q Yes. That's right. 
A A whole sweep of development which follows would 


include such things as expanding the utilities, the source 


i 
for water, ths solid waste disposal system, expanding schoolg 


expanding the stores, the recreational facilities and the “ 


roads. All of the normal support systems for the community sie 


(Continved on next page) 
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THE COURT: Is this New Jersey? 

THE WITNESS: NO. In reference to any area. 

THE COURT: We are talking about a statement, 
the ten per cent unemployment rate. Highly industrialjz 
built up state. I don't understand what this discus- 
sion is. 

THE WITNESS: Well, the -- one of the assumptions 
I think is that somehow or another there will be 
created a large numberof jobs which presently unemploy¢d 
people will take up in the area. But that doesn't 
seem to ba the way a development occurs elsehwere., Th 
jobs that are really opened up for the unemployed are 
the low level, low skilled jobs in the area. And the 
people who have the least propensity to move within 
the region -~- and they talk about regional migration - 
are intra-regional migration. Thea poor did not have 
that kind of propensity to move to jobs, and the low 
skilled people don't have that propensity. So at the | 
very least thera is confusion in the job creation 
argumsnt. It really Jen't clear. 

Mil COURT: Skilled psople mova from other 
arons Of the country and -- 


PHE WITHESS: Wall -- 


TIL COURT: (contLuuing) -- and take up new 404 
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THE WITNESS: ‘That may be. But I think many of 
the facilities that would be in place in the coastal 
zone are going to -- they are going to train people in 
anv case. So even those who are not necessarily fully 
skilled could gain that kind of training if they so 
wanted to. And if they are on the spot, they may well 
do so. This 4s the history from Scotland certainly. 

THE COURT: All right. Scotland. 

THE WITNESS: Yes. 

THE COURT: Scotland is not industrial like 
New Jersey. 

THE WITNESS: I think that is a misconception 
that people perhaps have. The central valley of 
Scotland, which contains 80 per cant of the ppulation, 
is one of the -- it's the heart of the Adndustrial 
revolution. I mean it's thera chat you have the ship~ 
yards that built the Queen Mary, the Queen Elizabeth . 


and II. You have the steelworks ‘here. The motor car 


manufacturing are located there. It's heavily 


industrialized. In fact, it beara a great deal of 
resemblance to New Jersey. Seventy per cent of the 
wpulation is similarly in that concentrated belt. And 
where a lot of the d¢velopment will take place is on 


the less populated area. It is just the same pattern 
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as in Scotland. And the pipslines were run across 


those intervening areas and all of the facilities were|-- 


Q 


discussed the 


I move 


be put 


re) 


~ 


refore we go on to the next thing, you have 
conclusion in this -- 
MR. KAUFMAN: I don't think this is in evidence 


that Plaintiff's Exhibit 20 for identification 


THE CLERK: Yes. 
MR. KAUPMAN: All right. 


Now, Doctor, one of the things you referred to 


berore was the Woodward Clyde Stucy,which was a study prepare 


by the American Petroleum Institute. Now, can you tell me 


into evidence, 
THE CLERK: Yes, it is. 
MR. KAUFMAN: Is it in evidence? 


what their assunption is about tha length of time it would 


take for oil to be preduced after the time a first lease is 


granted? 
A 
Q 
A 
Q 
eight years? 
A 


Q 


Right years. 
Does thatmake sense te you? 
Seems like an inordinate amount of time. 


Was it your expertence in Scotland that it tock 


NO. 


low long did it taks to be produced in Scotland ' 


| t 
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from the time you had it -- from the time they first leased 
it. Do you know? ! 


A Well, I think perhaps the time they first 


leased it, exploration began, and assumii:g that exploration 


follows after the leasing, in the area of the North Sea where 
the -- they subsequently found oil, northern North Sea in 
about 1967. And by 1970 -- by the latter part of ‘69, the 
oil companias were already to give up ard move out. They 
spent three yaars looking for oil in detail in the central 
basis of the North Sea. And within the space of a year they 
struck -- well, first of all, in this field, in the Norwich 
section, the British scction, and in the Scottish section, 
tha whole pattern cf icvalopment changed virtually overnight. 
Rad all the onshore parts that we have been discussing cane 
onstream. So it seems likely that -- well, after, say, three 
or four years of exploration, if nothing has been found, 
there is a very strong impetus to stop exploring. Certainly 
in thone areas. And then move elsewhare. Maybe some other 
parts of the world. 

Eight years is a very long period of time to 
keap plowing away in the same area and looking for o1l and 
if you're not finding it, not bringug it inshore -- and that's 
whore wa nesd to gat it, ashore, to satisfy market procedures 


and stop importing !lidvastern o11 and so on. 


A-.39] 
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2 Q How long does it take in your experience, the 


Scottish experience, from the ,time they find it and it being 


delivered as produced? 


5 A It came onstream last year, 1975. So youhave 


had from '70 to '75 which took five years. There was earlier 


oil in the gs am, but not in the British section. That was 


the Norweigan.section. It came in on pipeline from the 


northeast side of Cngland the previous year. So that was 


approximately four yeare in that instance. 


NY Q Now, going back to the Harris Study, the 


technical paper number 1. Doss the tiarria paper acknowledge 


the ranges of population at the low leveis? 


That is, what 
could happen, for example, in a place like Northampton County? 
If production came in or production is rot coming in, docs it 
deal with that at all? 


17 A The Harris mocel dossn't do it directly. The 


uIS cosas have an indication study based on using the Ilarris 


model results for Uorthampton County. {t's a vory flimsy kind 


20 || Of case study. But they do say there may be some impact. And 


i goes on to describe the quality of terms. They do not 


analyze in Gepth. They don't give the kind of information tha 


would be necessary for a planner, for example, to have if he's 
coing to try to cops: with those inpacts. 


25 Q Would you sav they are adsquate or inadequate? 


ee 


1 
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2 
( A Well, they are not qualitatively accurate in 
3 
fe sense they discount things Jike the -- they tend to dis- 


count things liks the construction vlatform industry. 


And the town of 20,000? 


Ixnactly. 
| 
Q Just a couple of more things, Doctor, and I 
8 
think wea may be through. One of the other things we talked 
9 
about nefore was the question of tankers and the possibility 
of tankers being used to replacé or, you know, being substi- 
tuted for. 
12 
Now, what does the impact statement my about 


13 
tankers being used instead of pipelines? 


14 
rN It leaves one with ths jmpression that they 


won't be uscd. hut it doesn't say they won't be used. 


Q Vhat does it say? 
7 els ‘ 
A It says that where technically economically 


Aud that's part of the 


feasible pipelines wil be used. 


lease. 


- Q Let me just pose a couple of more questions to 
- you and ask you to comment on thom. 

" For examplc, if there are too many finds too 
" soon, 1£ there ara a lot of finds right away, and ths pipe- 
: lines are. not in place, whut is Likely to happen? 


It.'s very likely that you can't bring in pipe 
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construction and pipe coating activity and pipe laying on the 
line quickly enough to service all of those finds. If you 


decide to deveiop them, then, indeed, tanker transport seems 


to be the only feasible way of getting lt ashore. 


Q So that -- that would increase tanker traffic; 
is that correct? 

A Yes. 

Q Now, if the pipelines were not in place because 
they are having trouble laying it onland, what would happen? 

A Again, I would assume they would have to find 
alternatives for the oil. And the only conceivable alternati 
is tankers. 

Q What would happen if they find a series of smal 
finds in the Various areas? 

A Well, it doesn't make common sense at all to 
pipelines at a million dollars a mile offshore for small finds. 
Therefore, tankers would be economically the feasible way to 
ao it. 

Q Would that increase tanker traffic in the area? 

A Yes. 

Q If thay make a small find in the North Atlaptic 
as compared to the Mid-Atlantic, what effect would that have 
on traffic in the Mid-Atlantic Kegion? 


“A Given no substantial refineries in the New 
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England area, it would probably come to the Mid-Atlantic 


? 


refining system. 

Q Going back to what you testified before as to 
the North Sea oii, what effect would that have on tanker 
traffic? 

A Well, the tanker traffic would in all peer 
increase. 

Q Maw about on finished products? Do you have 
any comments on how finished products -~ 

A Finished products can be piped out by nipeline. 


But that is not by any means ths only way they go out. They 


can bs barged out. Just look in New York harbor and see 


») 


barges moving about the harbor on any day. They can be taken | ns 


ont in tankers by tow. But certainly by some tanker .anishec 
product. 

Q Giving that, Doctor, do you havs any comments 
as to the adequacy of the way the Impact statement dealt with 
the cnestion of tankers as oppesed to pipelines? 

A I think it was inadequate. 

Q Now, one of the things you mentioned very early 
in your tegtisony was ‘hda synergistic happening impact of 
thincs. Doe you have any comment on the adtquaay of the 
environmental impact. statement of what we have called here 


thoes synacgiiutic impacts? 


$ y 
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: Q Did they talk about the interaction of all the 
. things that we have talked about today like all of this group 
t ' of things that use land at the same tims? 
No. 
5 ° fo) 
. Q What would you say as to the adequacy or 
' | inadequacy of the impact statement’s handling of those areas? 
é 
J . A Clearly inadequate. 
‘ Q Doctor, another thing you mantioned was 
is cumulative impact. Now, do you have any comment to make abou 


how the environmental impact statement dealt with the 
cumulative impact? Fire* of all, what are they, and then how 


are they dealt with in the impact statement? 


A The cumulative impacts are impacts that stem 


from further lease sates in tha Mid-Atlantic and the North 


Atlantic and: Sovth Atiantic area. And thay, to the best of 
my recollection, said thay couldn't predict much about those? 


that the «= at the prasent time, since the lease sales did 


not take placa, and really they didn't discuss them any 


further. They made somes comments about the fact that there 


would ba cumulative impacts. 


99 Q Doctor, ara you opposed to drilling for of1 on 
the outer continental shelf off the Jersey coast or Mid- 


Atlantic area? 


25 A NOe By no neans. 
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5 Q What is your feeling about what you want done? 
4 A What I would like 49 see done is the 
4 environmental impact iiadiauicde: wascmmantli dncluda all of those 
5 impacts which they clearly omitted which are important and 
. very possible consequences of finding of all oil and gas 
a offshore. I -- again, I think that a sories of mitigating 
. actions which also were not discussed in the impact statement 
9 might ba put into placa. I think there are a whole range of 
10 things. What the impact statement talks about in terms of 
- mitigatdon, Largely describing governmental institutions and 
. their programs, saying there is a program in the Corps of 

3 Engineers that has the responsibility for -- 4 permanent 

- hs program for structures tin navigable waterways, for example, 
. and leave it at that, and assume all of thase programs were | 
16 Funetional and mitigation would come about because of it. 
“ Wbat they didn't discuss was really whar goes on in these 
18 sraqrams and how well it doce. What they didn't discuss was 
19 eho neturo of the progrem, their components, how affective 


they are, and the kind of things that might be added to those 


PLOIGLAns » 


For example, thera might be provisions for a 


22 
93 pause in the sequence of development after the exploration 
04 siaqae Not necassarily a saparation of exploration from 


development, bus just a pausa to appraise the findings and 


Mitchell=-direct “A au 


allow formation of broad strategies for coping with the 
onshore impacts, and giving people time te decide how things 
are going to develop and how they ere to cope with them, 

I think they might well have said that once you 
require pipeline transportation =-- not that it should be whe 
it is economically and psychologically feasible, but it ought 
to be required, period. I think they statin have aaid that & 
program for acquiring sites — site atinieloebties facilities 
would be undertaken in the coastal zone and perhaps requiring 
common development of those sites by all vompanies rather | 
independent devalopment by one for each company that is 
engaged in offshore development. 

They might also have required that interrelated 
activity grouped together on the same site. For example, 
the Energy Park Council might have used «= and I think it's 
appropriate in light of the CEQ guidelines of 1973 which state 
that attention should be paid to energy conservation in 
writing of a proper impact statement. The only attention that 
is paid in this statement is, first of all, on the broad 
level outside of the whole program and it is designed to 
improve the energy picture, which is not the same as energy 
conservation. And then a general discussion of energy 


conservation as applied to home heating and insulation and 


that sort of thing. BEST COPY AVAILABLE 
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They could have said instead, why don't you 
make the facilities themselves; reflect the desires <= obvious 
desires of the CEQ for energy conservaticn by putting them 
together in interrelated groups. The so-called Energy Park 
Council, And they might have -- might well have said that 
people could post damage bonds, or the development companies 
could post damage bonds to. covar the cost of damaging roads. 

One of the real problems of developing of1 in 
lightly populated areas like Northhanpton County, Virginia, 
or Cape May County in New Jersey, is the inadequacy of the 
road system. It is not deaigned to carry heavy traffic. 
Those roads get damaged whenaver you -~ you're trailing 
pieces of heavy steel to build platforms or the pipelines. 
Somebody has got to pay for the repair of those roads. They 
could post danage bonds to cover that cost. 

They could hava said they would provide planner 
with assistance in drawing up guidelines for the development 
control, suggesting priority development, and conservation 
areas. They could even have used some of the federal 
guidelines. They could have helped this program on the 208 
eection for the regional water treatment planning. The 
coastal managenent act, clean air, clean water act, and they 
esald have encouraged the training of piannere, and made 


previetons for workshops and seminars and otha ways of 


- 
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Most planners know very little about of11 and 
gas and how they, work. I am wikine about land uss plans. 
They simply don't know what to expect. ‘They depend upon the 
information they are given from the oil companies. And that 
information tends to coma too late for them to do anything 
about it. And they don't even understand what it is they have 


got when, they are given the information. 


Q What happened in Scotland? 
Y A The planning system, particularly at the local 
and the regional levels, grounded to a halt. Peopie were 


running around making these hasty decisions in the allocation 


of resources. 

15 Q Do you have any more of these things that could 
have been done to mitigate that kind of thing? 

17 A Yes. I think, for example, they could have 

1g || reguired rehabilitation of -<- or exhaust sites like the 

19 || platform conatenction sites, What are you going to do ten 
years hence if the platform building stops and you've got this 
2,000-acre facility sitting in the Northhampton County? The 
lend is not being used to purchase platforms for the offshore 
arca with the town built around 1t. What are you going to do 


23 


24 | with that land? Are you going to have secondary uaa to pick 
25 || up the pleces after the oil industry moves out? And it does 
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° bust ovt. I think this is the kind of thing that should have 
3 gone to tha statement of mitigating factors and alternatives. 
I think with those factors involved, with the range of impact 
5 4ndicated and with the mitigation in place, the decision to 
6 lease at this time might have been different from that which 


7 it presently seems to be. And people in the area will be 


informed -- the public would have been faformed and would kn 


8 

9 what to expect when oil comes on shore and they might indeed 
10 have gotten together and exerted some pressure on their local 
11 government: representatives to get some changes, to get ths 


planning end management system effectively working. 
as it stands right now, in all likelihood, if 


there is significant gaa and oil development, it would be 


on a catch-ase-catch-can bas? Let's do what we have to do 


16 now. Let's get these facilities in place. 


And I am by no maans saying that there should 
18 not be of) exploration. But I say *o do it ric. > and with 
19 the best experts you have available to you to do it in a 


20 considered way. Don't do it in a rach, hasty kind of way 


21 because you're going to live to regret it. 


22 Q One final quastion, Doctor Taking what you 


have just said, was that done in the impact statement? 


24 A NO. 


MR, KAUFMAN: I have no further questions. 
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2 Thank you very much, 
3 , THE COURT: Any further direct questioning by 
4 |. Plaintiffs? 


5 || CROSS-EXAMINATION 

6 BY MR. LIKE: 

7 Q If the New Jersey beaches were disabled by an 
8 oil spill, do you have any opinion as to whether that would 
9 exert any pressure, regional pressures on other coastal 


10 areas, beaches, such as those of Long Island? 


11 A It's definitely conceivable that people would 
1 move from New Jersey. They would -= as the case with Long 
Island, sewage sludge, spill, and people who are going to co 


to Long Island began to cancel their reservations and their 


leases on homes and began to look elsewhere. And this kind 


of thing carries long after the problem is cleared up. 


People remember what the problem is. Yes, people are likely 
to go eisewhere, indeed. 
19 Q Did you find any assessment in the environmental 
impact as to the additional burdens or pressures that might be 


imposed on other recreational areas should the New Jersay 


recreational area be unavailable due to an oil spill? 


A No. 


24 Q You alluded previously to the desirability of 


4 


“- as you described it, as-a pause between exploration and 


. 570 
fh 4602 Mitchall-cross/Lixe 


merit Would you elaborate somewhac more upon that? 


Cr 
1] 
A 
@ 
ne 


3 And do you have any opinion with respect tc the 4esirabil ..y 
4 of the separation of xploration and production? 

5 | A Well, what I am <= what I meant by the pause 

6 was the period of tima sufficient for the planners on shore 


to aoprais. what resulte have come out of the exploration 


phase, to sae wharae the producing wells were likely to be 


9 located offshore, to apply some principles, some criteria 

10 to tell whet on shora areas were going to he affected, and 

VW then in placing necegsary programs to cope with those effects 
12 on shore. This will require some period of time, I am not 


gure how long it would requires, but it worid require time, 
The second part of your question «~~ IT am sgorrye 


Can you ask the second part? I have forgotten it. 


16 Q ' Phe advantages, as you perceive them, of tha 


separation of exploration and production. 


18 A Well, i can see where separation most 


19 certeinily -~ certainly would achieve the sane kind of result 
20 and perhaps in @ more permanant fashion, : can also sea 
21 where separation might well create graat confusion within the 


oil industry in that investments made to explore might well 
be lost if the development section of the sequence was 


24 | opened up de novo and everyone bid for development rights. 


25 XY understand that problem. I don’t think it's an 


he 


H 4U3 
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insurmountable problem. I am sure there can be provisions 
3 written into a separation which would guarantee options to 
4 “people who did the exploration, that they could carry on with 


5 the development later. It is not necessa: ly, fundamentally 


a different thing. It's a little more complicated. I would 


be happy enough with a pause personally. But there are 


advantages and disadvantages. 


9 Q pia you find in the environmental statement what 
you regard as an adequate assessment of the desirability of 
a pause between exploration and’ development? 


A No. 


at 

13 MR. HYMAN: Objection. An environmental | 

{ 

14 statement is not a legal statement. We have been over 
15 this before. The law does not provide a lease for F 


exploration and a lease for development. 


{THE COURT: Overruled. 


18 Q Are you familiar with the status of New Jersey 
coastal management planning? 


A Yes, 


a Q Can you tell us what that is at the present 


ae A They are presently in the process of developing 


a coastal zone management plan following along from the 1972 


coastal management act, I believe by September of this year. 
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They are required to have @ series cf alternative plens 


presented to the Govarnor of the State of New Jersey, and he 


will make some selections during the subsaquent year of the 


alternative that beret seema to fit the State of New Jersey. 
They are doing this very much in response to the federal 
government's requirement that asks them co move along with 
this process, even though in other states extensions have 
been granted to the States, say, six months or a2 year to 
continue developing their program. I think that they would 
very much like to be able to develop a coastal zoning 
inanagement in the light of the accurate jnformation about 
offshore development. Otherwise, it’s coing to be sort of 

a white elephant if they get information about oil developmen 
after the program had been structured. ‘that’s going to hurt 
the development, I would think, because it would frree some 
of that development into postures which they won't like to 
adopt. But it's also going to exert pressure on the plan, the 


coastal plan, and distort it, So they are moving along. 


(continued next page) 
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Q In your opinion, does the environmental impact 
statement give the State of New Jersey sufficient information 
to plan intelligently with regard to its coastal zoning 
management? 

A No. By no means. 

Q Can you be more specific as to what is lacking 
that would become an input or should become an input to the 
state coastal planning management for New Jersey? 

A The most glaring example is the refusal of the 
impact statement to consider the locational aspects of 
onshore development, preferring to adopt both the. posture of 
treating impact in a generic way which does not approach the 
problem of where will these generic influences finally end up 
on the shore. And I think that that kind of information -- 
not necessarily the specific information that they will go 
in town and ship at such-and=such a location, It isn't 
necessary for that to be that specific. But a more general 
description of what areas ara likely to be affected, what are 
the high priority development areas and what happens. That 
kind of information would be very valuable te the state. 

Also information about the timing of development. That 
information will be difficult to gat until the strikes are 


made and if they are made offshore. And when that information 


is available <= and certainly they would want. that to help 


2 
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them with their management program. 

MR. LIKEs Thank you, sir. 

THE COURT: I don't understand, Doctor. How is 
the coastal management plan going te go forward until 
you know how much o11 is going to be available and 
where? 

THE WITNESS: Well, that's an interesting 


question. Because the Office of Coastal Management in 


Washington requires that the coastai management 


program move along. It is given certain guidelines 
that are supposed to be adhered to and the plans are 
supposed to ba produced. And there is pressuxe to get 
these plans enacted. But it makes no sense whatsoever 
to push them ahead until such time as you have accurate 
information. And that information is not presently 
forthcoming. And it may well be that it ends up 
hurting both the goals that the coastal management act 
was designed to satisfy and the oii industry goals or 
the energy industry goals, It makes no sense at all. 
I think to do what is being done at the present time - 

THE COURT: So you participated in the drafting 
of this plan? 

THE WITNESS: Sir, I am sorry? 


4 


THE COURT: Are you participating in the draft? 
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TUR WITNESS: Nraft cf the New Jerney plan? 

No, not directly. I am not. %% an -— I talked with 
people who drafted tha plan, but I am not a consultant 
or I am not employe! in any way by them, So I 
participated in a geanse. 

THE COURT: You con't keow whether thay are 
accuning that the lissing and what. their assumptions 
ara with respect to seops and time and the like? 

GUE WITNESS: No, I don't know what they are 
ascuming, But ahovt leusing decisions, I can't sea 
how they can assume very much that would -= that would 
heve a Gefinite probability of occurrins. You would 
have to wait until the strike is made bafore that kind 
of information comes over. 

Tif, COURT: Hased on what you suy, would it make 
any sanse 40 oxplore and precuce neparately? Do you 
think -= you testificd that to continue them <= 

GEN WETNESS: Yes, there is. 

TI: COURTs If you exptoxa and hit an o11 
pocket or whatever they call then -« what do you do? 
dust tep it ond walt: away from 1%? 


TiS WITNESS: What is nomlly cons, when the 


ecploration riga f4..4 011, yui, they dive a well and 


n~ 


they cap $1. And Lon they -<- the platform moves into 
2 ; a 
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position. Well, of course, the order goes in for the 
platform. The platform eventually moves ints 
position: in order to es that well. When the well 
is opened and development wells are drilled in support 
of that main well <- that's the way the field is. 

THE COURT: Does it make sense to wait a few 
years while all of the planners <= 

THE wImmss: I would think it would make even 
more senac 4f they could wait a considerable period of 
time. 

Ti COURT: That's en awrul lot of capital tied 
up in capping wells under those circumstances, isn't 
there? 

THE WITNESS: Yes. There ie capital ticd up 
in that, But I think it would Fe a mincarriago of 
justion, so to speak, Lf the onshore: datrimental impact 3 
were to co ahead. The losses stavming fron those voul 
-- I “hink wovld be a good d2al greater and they would 


have to be berno by the public at large, and everybody 


ie by mature a enecaalative kind of industry. o41 
companies are vakiug their deeinions on the basis of 
vhet will happen ton years, fiftenn years fra nowe 


Thatia part of the risk that they built into tLeir 


would hive to bear those rether than an iodustry | 
i 
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business. And I gon't thinkthat 4s the kind of risk 
the public wants to build into ita business. 

THE COURT: But you cartainly reduce the value 
of the lease possibility of getting subetential income 
from the lease? That's a question of whether thea 
federal Government gats the benefit or the State gets 
a fair burden. 

TIE WITNESS: Wall, I am not sure that. the 
Federal Coverunent is really getting the benefit from 
the sale of the leases that it might get in any case, 
It could impose other conditions other than the 
royalties. The front end bidding system that it has 
adoptes, Lf it wanted to bse sure of getting revenue 
from the field, although it wouldn't get then 
immediately, it covld adont the prtvoleunm revenve tax 
approach in Britain, whien is taxzd on the basis of 
prodmccion, reailye And corporat: tex efter 
develonrant. It's much more than putting tha emphasis 
on the: large royalties and leraqn hids at the front 
sade T think it would probably do hatter 1f it adopte 
a different pettern. 

I am not suggesting any portieoular pettern, bu 


thers ara oltecrnativern available *o it if it wants ite 


Mh, Bliis May T fellow cna commen’ you MEAG " 


Ah .410 
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If a State Government does not want a 


fabrication plant in its state, we can influence that decision? 


Sorry, couid you repeat that? Can you say that 
again? 
Q We are talking about fabrication plants and 
the statement seys ultimately, the Stats anc local controls 
will determine whoather any such facility is located in a give 
axvGae 
A Yas. 
Q We could influence, the federal government 
could influence, tall the state we want a plant there? 
A I didn't say they could demand it or require it 
C The decision as to facility is a state decision 
is that corract? 
A Tha ultirate dacision. 
Q Tha ultinate decision. The bottom line. 
A YOSe 
And a dacision for housing is a state decision. 
Community decieion, 2190. 
Ohoye. Now, I take it you don't sh aacrke with 
f the platfora Esbrie-tion statements on page 230, 231 
+ te no vies .kenent there; you sgqreea with that 
eo eclyed anvbody oc: is attenctiag 


1 guqecst tho witness bo given 


A 41] 
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A I think what I said was provisions for second 


re-uses after platform sites were exhausted, I didn't make 


any reference to specific sites, 


Q Well, isn't there in this statement, to the 


5 
effect that other items could be produced from a facility, | 
6 A 
“ineluding metal tanks, matal storage bins, LNG, and that the 
7 
economic liability would not necessarily be dependent upon 
8 


platform fabrication for OCS use; ian't that there? 
A That's =~ there is something there. / 


Q That's the kind of statement that you would 1ik 


to see? 


A That's a statement where there might be other 


Q Of course. Nobody can look into an envelope. 


and say, “Twenty-five-years"? 


A You could require such a use would be 
implemented. You could, and thase certainly are not a -=- 


Q Of course not. But that's a state and county 


function; is that right? 


R&S — — 
Oo bo) foe) 
Sr a eacesibnenuiitnheiaaa ieactasthiniennengmeseeiceqennee Aah tees 


A The federal government has the duty to indicate 


where it can, these things it might indicate, the things that 4 


must be done. 


Q Well, we can say a lot of things. Nobody wants 


to listen to us, but the bettom line <= 


* 
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MR. KAUFMAN: Mo. 2 to strike. 
THE COURTs Put it in the form of a question. 


Ien't the bottom line of use that the state and 


Isn't -- what do you mean by the “bottom line"? 
The decision. The last and ultimate decision 
on how to use the facility; that of the state and county. 
A And the person who is == 
Who owns it, 


Who owns it? 


The federal government has nothing to do with it 


It has a lot to do with influencing it. It may 
not have the ultimate decision. 
Q How can we tell people what to do with their own 
properties? : 
A I didn't say that. 
Q I'm sorry. Lat's go on to the next point. 
Now, during your direct examination <= oh, by 
the way, we have got to go back to this business over here, in 
a sense, if it's possible that the 6,000-acre town is very 
contingent, at best, depending upon zoning interests, if the 
plant is built, depending upon if there's no employees, at 
best somebody elsa could say that this 6000-acre figure for 


a town is not necessary; right? 


a 


eo ¥ : 6 


a 


* 
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645 
(Whersupon, the Court resumad at 5305 Pom.) 


3 : THE COURT: All right, gentlemen. Shall we 
4 proceed? The Reporter tells me we can only qa to 

5 six o'clock. We wili convene this case tomorrow at 
6 11:30 in Westbury. I have matters on my calendar 


© 


until 11:30. 


MR. ZEDROSSER: Your Honor, before we continue, 


‘ 
‘ 


9 may I just make an application? At the conference in 


10 this case on June 30th, the Court ruled that the 


7 Plaintiffs could not take the depouition of Secretary 


12 Kleppe, as they sought, and instead, the defendants 

13 were xequired to submit the letter listing the ; 

14 documents on which Secretary Kleppe relied on in ; 
t 


reaching his decision, 


We have received a letter dated July 19, 1976 


17 from the Solicitor's Office of the Interior Department 


listing five documents with the statements when the 


Secretary made that decision he had the following 


documents to rely on. 


In other words, it's a list of documents that 


22 were available, and not a statement of what, if 


anything, was relied on by the Sacretary. And, it's 


actually thia kind of problem that was anticipated when 


the Plaintiffs sougbt an action of deposition of 
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2 Mr. Kleppe, so that the information could be retained 
directly, rather than be filtered through a Solicitor, 
and we have a statement that really doesn't tell us 
anything. 

So we would again renew the request for a 

deposition of the Secretary. 


All right, 


THE COURT: Well, I will consider it. 
proceed. 

MR, ZEDROSSER: Your Honor, may I just raise 
one other point, just to put the Court on notice cf th 
timing problem? : 
Last Thursday we were concluding depositions or 


continuing on the depositions in Washington of a 


Mr. Frissel, and Mr. Roiston Hughes. We have 

obtained accelerated copies of the depositions. The 
U.S. Attorney should have copies of the concluding 
sessions of both today. 
We expect to put on a further witness for the 
State of New York, perhaps thie Friday, and those 
depositions would be important for his testimony, and 


we would ask that either the depositions be signed and 


returned by then or that the U.S. Attorney stipulate 
to accept the tranecripts as they are without signing. 


THE COURT: If there are no corrections by 


A 4a 
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2 You know, I sat hors vory calaly, Judge, while this 
3 direst oxtuainuiden took place, 

4 THE COURT: Let's move ahoad, 

5 Q Is that correct? There's just not enough 

6 information there to satisfy you as a Plannery is that 

7 correct? 

8 A That's a problem with the statement, 

9 Q but there might be enough information to satisf 


10 the administrator to make a decision? 


VW A How an I to know? 

12 Q How are you to know? ‘Thank you. 

13 A I know what the administrator shovld hava 
14 || considered. 


15 Q Now, isn't dt a fact that the Statement covers 


the dnpact on fishing, hunting and trapping? 


A 


I don't think I testified to anythlag about 


| hing, -unting and trapping. 


19 2) How about the statement that covers the facts 


that there are regarding the impact on localities? Would you 


want to turn to page 252 of that statanent? 


A 


Q 


Yeah. 


A xt covers a highly inadequate manner, 


Lut there's a statemant there to thea effect 


| 
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'@ « Ken’t there an indication there that the 
improper siting of facilities, te wit, the pipelines, might 
resuit in the use of up te 250 acres of wetlands or other 
areas unsuitable for industriel or coumercieal use? 

A Yeo, there is auch a statenent. 

Q And isn't there also right before that atateran 
saying that if various requirements set out by law and 
regulations regarding of] and gas Sacilities without environnants 
degradation could be a problew in @ particular area, because 


of an abundance of wetlands along the Coastal fone? 


A TG says "Meeting these requirements “or ofl] and 


gas related facilities without environmental degradation 
could be a proviem in particular araase because of the 


abundance of wetlends along the Cosstal fone. 


Q Ta that an indication to you that there might 


be an environmental problem with laying the piveliners in the 
wétlands? 


4 These would be such a probles. It talke about 


variety of facilities. 


» ay Is talks about the various facilities on 
page 283; rigne? 


24 — * -, Th gaye, “Those facilities," that may well be 


these facilities which, ag far as tI can tell, rafer to the 
} 

| 

[ 

25 tno facta on page 209. It may be before that, well into the 
= { 

| 
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possible to put a pipeline along the right-of-way of 
the road? 


Q The railroad, 


5 A It's possible. With difficulty. 
6 Q Now, is it possible to put the Pipeline right 
7 along the coast of New Jersey, not even touching land, but | 
8 coming arow.:c Cape May and then from Cape May, without 
9 getting into the pine barrier, build pipeline up the coast 
10 to where the oil refineries are; is that a possibility? 

11 A If you want to bear the one million dollars a 
12 miie for laying the pipeline offshore along that route, 

technically it's possible, 
14 Q Technically it's possible? 
15 A That could be done, also, 
16 Q In fact, it's even possible to build up pipelin 


into Delaware, isn't it? 


18 A If Delaware would permit it to come on shore. 


Yes, it's possible, : ( 


2¢ Q Now, bafore that pipeline can even be put into 
21 the ocean, who owns == do you know =~ the three-mile coastal 


zone off of tha New Jersey coast? 


23 A The STate of New Jersey has jurisdiction over 


that, I believe. 


25 Q If Yhe State of New Jersey says to the oil companie 
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"Hey, fellows, don't bring that pipeline sere.” 
pipeline go through? 

A If they say, don't bring that pipeline here -= 

Q Yes. "We don't want any pipeline. We have 
enough pipelines. We let them develop ail those pipelines in 
the North. We don't want any pipelinss now.”® 

A Then it will be economically unfeasible to 
develop that fieid, using a pipeline that’s part of the 
stipulation No. 4. And, therefore, they would have to go to 

Q But they could go -= 

A That wouldn't be economically feasible. 

Q Let them decide that. 

A They may very well. 

Q But maybe a million gallons of oil might go up 
to $30 million a barrel? It could be economically feasible 
then? 

A If they wantad -- if they want to lose money, 
which I don’t think the oil companias want to do, thay can 


go ahead. 


Q The proposition isa that Nev Jersey says, "I 


don't want any pipeline in the three-mile limit. That's my 


land,” 
Can the ofl company do it? 


If New Jersey denies permission to bring 


19 


20 


2i 


22 


23 


24 


25 
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pipelines ashore, they can't bring them ashore. 
Right. So the ultimate decision on the pipe 
is the State of New Jersey's? 
A It is one of the ae factors in the decision, 
MR. KAUFMAN: Hay I have that question and 
answer, please? 
(Record read.) 
THE WITNESS: Obviously, it is not the only one 
Clearly, the o11 companies would make the ultimate 
decision rather than the State of New Jersey in the 
sense that they would decide to buiid or transship by 
tanker. 
Q Now, on page 285 of the statement, where they 
talk about pipelines, isn't it a fact that they say agains 
"If placed along existing transportation rights 
of way such as highway corridors, used or abandoned 
railroad rights-of-way or other utility corridors, 
the long-term impact of a pipeline corridor would be 
mininal,* 
Is that statement there? 
That statement is there. 
You Gisagree with that statement, of course? 
Why do you assume I disagree with it? 


You disagread with everything else in the 
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existing industrial area so that particularly adequate land 
use controls are enforced, citing these industries should 
not be a major problem. Does it say that? 

A It does say that, yes. 

Q Does that indicate to you that all these 
industries that we have just been talking about, the 
refinery that you say we need, and the -- 

A I said perhaps an expansion of a refinery or 
@ refinery -- 

Q O.K., possible. So you are backing off ~—- 

A Wo, I am not backing off the acreage one little 
bit. I am just making the point that it wonld be necessary 

Q But it wouldn't be in the pine barrens? Is 
that right? That industrial expansion wouldn't be in your 
pine barrens? 

A I don't know how you make that assumption, 

Q Well, don't they talk about land use? 

A Yes, 

9 And at page 288 they say so that particularl- 
adequate land use controls are enforced, who has -- who 
enforces land use controls? 

A A variety of agencies and oryanizations and 


Government administrators, legal. 


Q And the Federal Government enforces what land 
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use control? 

A Interislly when they refer to federal facilitie ° 

Q How about industrial land use control in the 
State of New Jersey? Who has control? 

A The State of New Jersey. 

Q So if the State of New Jersey enforced their 
Own land use controls, you're fearful further impact on 
the Pine Barrens is a phantom issue, is that correct? 

A No, it is not a phantom issue. They say 
absolutely noth’ng about where they were going to occur as 
far as I can tell, They say that they are not at all 
locationally specific. Expansion does not mean expansion 
right heside an existing facility. 

Q Are you telling me the State of New Jersey 


allows in their Pine Barrens an industrial deve lopment? 


A There is a very weak Pine Barrens environmental 


council which has very few regulatory powers. Its sole power 
in fact is again delay applications for development for 96 
Gays. Otherwise local zoning, which is very inadequate, 
affects everything apart from state-owned facilities marked 
in green (indicating). 

Q Is thio heavily industrial area now? 

A At the present time, no. 


Q So apparently the land use controls have bean 
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effective in this area? 

A No. There has been a long history of battles 
over the use of the Pine Barrens. The last recent ono 
being an issue of whether they should put a jet port to 
New York City in the middle of the Pine aarrens, and the 
controversy want on from about 1964 to 1969 and was carried 
through a variety of court administrative hearings. One 
cf the major issues was that controls are not sufficient to 
prevent widespread development of the Pine Barrens. It is 
very weakly protected. 

THE COURT: I am “a but we have to break. 

The reporters said six o'clock. 

Wa will convene again tomorrow. I am sorry, 

Doctor, but I will have to ask you to come out to 

Westbury tomorrow. 

Tis WITNESS: I will yet directions yet. 
TUZ COURT: Yes, somebody will give then to 

you. It will be at 11:30. 

MR. LAYITTE: Your .ionor, we do have a cc,'y 
of the hill. I presently only have two copies. 


understand that the Government har arranged for more 


copies tomorrow morning. But we just have this -- 


THLE COURT: Well,-if you can iet ine have a 


.copy 60 I can look at it overnight, I would appreciate 
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MR. JENSEN: iWe’1ll be willing to submit that. 
3 I think there was confusion in the Court's mind 


yesterday between this bill and other bills which were 


building -- which could amend the outer continental | 


P land act itself. In order to set the various 


7 legislation straight, status of the various bills, 
we'll subait a supplemental memorandum on that 


problen. 


THE COURT: It probably would be useful. What's 
M in ay mind particularly is Section 6 of the bill and 
12 other provisions, “ havea read them Overnight, 
without having the benefit of counsel's briefing, and 
without having the benefit of the full legivlative 
15 | histery, indicates a desire to have a coordinatio, 
betwean individual statea in the federal governmant, 


and among the various states because it calls for 


possibilities of compact. If fur example the states 


19 sre considaring presenting the landing of any pipelines, | 
20 and this will be a part of their zoning and a part of 
21 thelr prograa, and all of these states are jugt -- r 

t 


29 this im a hypoths tical -~ to indieate the prodlem, all) | 
of the states gay no pipelines may be landed, then 
they are going to have to go ta tankers and tha . 


effect on pollution may ba substantial, which xay 


{ 


A 424 : was 


require reconsidaration of the whole problem of the 
affeat on the ceckinruank, I don't know, but I'm 
concerned about it because thera does seem to be sone 
rélationsiipz. We have had caetinnny from a witness 
yesterday that in Scotland under similar ciroumstances 
there was a great deal of wastage and a good deal of 
problems bacause localities were not coordinated and 


The point, ae I see it of this 


dida't plan. 


legislation, is to enhance planning to avoid the kind 


of fiasco that the witness indicates took place ia 


Scotland, tnat boing so, I'm just not gure of the 


igpact on thesa proposed leases. If we were dealing 


with leagas that separated axploration and production 
it woulda't maxe much difference, thay could yo 
forward with the exploration and the planning at the 


gtate level. 


Re I understand tie leases, they permit tne 
production. If production ia desired by the lesseas 
there way be a probleua. 
I must confess I don't know, but these are tie 
questions, or some of the questions that botherad ma 
last night and early this morning while I was reading 


a copy that Covington wae kind @nough to let ma have 


lagt evening. =, 
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t@ going to flow? You want an estimation? 


3 
without the platform in existence, presently in 


existance? 

a % don't understand tne question. 

a You understood your lawyer's question yesterday 
when he agskad you how #oon ens deeekeceent ~« 

TNE COURT: mkt aca with the witness, ask 
nim anctherquestion.he can undarstand. 

Q dow long can development occur, the actual 
flow of the oLl occur from exploration? 

A A case ~ 

Q Without platforms readily available? 

A A case with which I am familiar indicates tnat 
041 can be taken ashore within taree years from the 
eiecovery. : 

a So tarae years would ba the tins lag: és that 
COP KIAT : 

n tt would ko shorter, capending how quickly 
verlous Lachlitdea ~ and tne point eiank ic is that the | 
eho Lad vatil rae ofl Flows 44 not necssaatily tne only 
eritbeal clrs bog? aac: the ofl tx diccauyverad the decisions 

20 to pus hoe caeilitses ace a@lcady buginning to 6c 


Lo GGchcdo ne ora not wuotaee to revocetion very 


nikehe Li-erope~ityran 
ie Now, vaac da your concern about 1 think once 


> 
oil 43 discovered, if it's disceversd, that the states be 


uiven an opyertunity to determine what the deve lopment plana 


is going to ba? : ca 
Largs nunmbar of concerns. 
In trat one of your concorns, Doctor? 
Yar, it's one of my concerns. 
Q And you read the £13 stetomanat: is that 
correct? 
4 {i'n aware of a atatanent. 


Did you aoe proposed ordar number 15 in tho 


I vould nave read it. 
bo you Keugmoor Le? 
af yon have a gaction I'11 read it. 

J ag pou fanbbiar with tantoeriion of the: 
atabocuwnt nat ways thexe shell be no develooment in tae 
vatil cyapaiy develop a cavelooweng plan anu a 

a4 cokad to be auoiitiod te to gta, 
oF eu yd anerovel? 


' 
bye ee 


ON ee MS Sane a Saba UN Saar ak, a 
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Q peesatt it also eay that thisintoxmation may be 


zupmitced sinuLtaneously to tho states with the former 
davaloper plans) the i asthe they nesd to develop and any 
other plans that they might have indicated earlier they wight 
sunnit to the statas? a 

A it oeys this information may be suvmitted 
alzultaneoualy to the states with former development plans. 
t Gon*t know shout tho other things you eay. 

Q ow, the states are going to have development 
plana, is that part of the EIS; it might not be sufficteat 
fox “ne purpose, but they are going to have cevalopment plans; 
te that correct? : 

A That the dsuvelopnent plans will be submitted to) 
the states. : 

0 . And if the etatea want nora infornation? 

A Does it gay in that -- 

Q Lot's assum -- 

A The point is that there is no assumption. 

Q Who has control over tha on-shora auvelopuent 
in “aw Jerwey facilitioa, ees 

A The o-ghere cnet a of New 
gereay ae lev dnfluanced considerably ba ts ceciuions ae 

rhe TiYOAN: Your Monor, ex thet this 


wihanga answer the guaatdony nut 4€ thoy could be: 
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considered influenced. The question is a legal or a 
planning question, who has control of the dovelopment 
on-shore in wew Jersey. : 

THE COURT: He's answering, I take it it can’t 
be answered with a single word. He's trying to help 


you. 1°11 take his ansver. 


TH2Z WITNESS: Thank a Tae situation that I 


was going to describe dlluatrates the complexities ~~ 

Q I didn't ask for a situation on complexities. 
I asked a simple question, and I'm entitled to an answer who 
has control. I don't want an example. { just want an answor 
to the question, 

SHE COURT: tie*’s giving you an anawer, it's a 

complex answer to a simple question. We may proceed. 

A ‘' fhe situation that I was going to detail 
pertains to the Santa Barbara site in California where the 
state has a sinilar problem to the one raised by -- I'm 
afroid I foarset his name -~- the aituation thera ia such that 
although one might prosuse that the state tnrougn tne 
California Coastal Comainsion would have the ultinate 
responalbility te control development, in a specific interest 
in developing a facility proyosed by the Sxxon O11 Corporation, 
were the Coastal Comnission made a judqment as to the type 


of procadure that should ke adopted in regard to that 


uieehaai~seenntivnee A exe 


facility, the secretary of the Intexior os ene of his close 
aéviaors or one of his close advisors dispatched a 

telogram which is in the public records of the California 
Coastal Comasion, to the effect Af they did not permit 
Ruxon O11 Company to develop the facility, that they wanted. 
a on shore, that the federal enveniment which had juriediction 
over the arua beyond the 3-mile limit would permit thea to 
emplace what was generally considered to be a much more | 
damaging facility; and at seems to me that this is a very 
-Eeasonable example of the kind of things that happen when you 
are asking the question whe has ultimate responsibility, who | 
has control. In effect, this is an illustration that the 
federal governaent under certain circumstances hes te 
ultimate responsinility, the ultimate control. t's sorry f 
do not hae ome telegram available. iI can get it if need be. 
I have checked with the City Attorney of the City of Santa 
Barbara and this is the case, in fact one cannot say very 
simply that the etate has the ultimate control. 


(Continued next page.) 


is 
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In effect, this is an illustration that the 
Federal Government, ean under certain circumstances, have 
the ultimata responsibility, the ultimate control. 
I*a sorry I do not have the telegram available 

*but I can get it if need be. 1 have checked with the 
City Attorney of the City of Santa Barbara and this is the 
case, so that in fact one cannot say very simply that the 
State has the ultimate control. 
BY MR, BYMAN3 

Q Dr. Mitchell, my question is not of shore facilitias, 
not facilities outeide the three-mile limit, my question 
to you, Doctor, is who has control of on-shore facilities 
within the State of ‘es Jersey. 
A The point that I was illustrating is that this 
particular facility could have been either on-shore or off- 
shore, and that’s what the -~ tha judgment was about, 
wheather it should go on-shore and what it should be or 
whether it should be off-shore, so that in fact the Federal 
Government was about to influence what went on shore. 

Q Rector -=- 
A “-- I can = 

Q I didn*t ask you who can implement decisions, a 
lot of neople can influence decisions. 


¢ 


Would you conceed voters can influence decisions? 


ae ; 
Se eR 
a Seer 


at DSS FRENDS HE NARI NNN 
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& Yes, 
Q - Peliticians can influence decisions? 
Z°m sure they can. 


Q Citizens may influence decisions? 


A The point at issue in this inatance, the Federal 


Covewanent appears to have influenced the decision. 

Q Okay, wipe your mind clea like a blackboard. 

I can't, | : 

Q Forget California. 

A No, because {i think it's extramely pertinent to this 
"issue. : 

Q Can you ansver the question in Naw Jersey, a 
very simple question, I don't want to argue with you. 

‘Only with the qualification that I <= 

Q Ferget the qualifications. 

Ie there any off-shore facility suggested for 
How Jersey at the present time? 

A r can’t enewer the question in the way that 
you put it and pe re posing the kinds of choice that you 
are asking m to make. 

a Okay, lot's assume a builder in New Jersey 
wants to put up multiple~dvellings on zoning that require 
one acre, but he's going to vary on his own and Put CP the 
‘multiple--dvellings in ‘a soning of a pies of an acre. 


Would he be able to do that in New Jersay? 


« i : 
nant seme aeaseannetaenatnetetettensethetetonemeacimetatenhntme = Mme n 
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witchell-Crose 
a Your Honor, -< 
: “Re KRAUEMALL ¢ I object to the question, your 
Yonor. At this point I think counsel is wondering 
very far afield. 
“ think the witness bas answered at this 
point and counsel has gotton an answer, 
MR. HYMAN: I am entitlad to an answer, your 
Yonor. 
MR. RAUFVANe I think the question is totally 
ierelevant. 
THE COURT: Oon't answer 
HR. HEMAIs, Not for this question, 
SHE COURT: bon't enewer, : 
THE WITHESS : Tm not prined to answer that 
particular wind of bes then, 
THR CONS: You can say you don't know if 
you don't, 
THe NITNVES: Yeme 
BY MR, UMA | 
CG How about facilities which vant to be placed 
in areas that are toned rensidantial, tut it's coing to be 
& commorcta}. hutlding, can the proposed wwiLlder or owner 
do that in New Jorsey? 


“ 


MR. XAGFMZTs Sams of fection, 


Mitchell-Cross 
I must object. 
THER COURT: Overruled, 
The witness can say he doesn't know, His 
credibility is being attacked, a I understand it, 
Proceed. | 
THE WITWESS: £ feel that no ~ no person 


without an understanding of the specific decision 


that was being made would be wise to make any 
general conclusions to a statement as broad and open= 
ended as the one that I'm being asked to respond to. 
I don't know what the exceptions may be, 
let's do it this way: 
Does NewJersey have a votlands act? 
A Yea, 
Q And 1s {¢ concorned with development of the 
wetlands? | 
A I baliewe it does, yes. in 
Q : And can you put an industrial complex in a 
wetlands area without necessary permits fron the State 
Authority? ne 
A No, 
Q@ 80 the ultimate responsibility as.to how the 
vetlends will he developed 1f developed at all, would 


be the State of low Jarsey? , 


: eaieimanintiain canameemmemnammamemeeaee 
anal eee EE Resear 
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Reain Ie it dmends on whee the deve Lopment 


Acvends an th situet one 


is, 1t 
t innanvous type of industrial 


Q she oiguest, 2958 
facilits, thet's vwaat we propese to rut vp there? 


Joc, at = 


Ca. wt do fb without tte consent of the State 


A 


ers nein Le if *10Tr¢ ie so eltarrative 


eds Urtt, ag dn the case of this gas 
seperation tiresrecnt alent in Califernta, that could sell Se. 
tre fretlity soat you are talking aheut «= ten the YeiJeral 


richt or an adiity, not nacessarily 


Gorey. et a 
input into thet Cenision and can 


8 seen: 
Pe eee 


it in tbe arse in San rraneiace that I quoted. 
aneei fics, 


Jo w9nldt raallv have to saya the a 


pomiiet 
Tie Gedhing work fe uatlents gnecifie anouch, 
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Mitchell-cross 
Wew Jerney. 
Q Whatever they have in the wetlands of New 
Jersey. 
A Well, if you don't know what they have in the wetlands 
of Hew Jersey, 
Q Do they have snakes, frogs, mosquitocs? 
A Yes, 
°) Okay, we're going to ruin all that in this 
proposal, 
Who would have the authority to say no, or yes? 
A Well, 1t seems to me iff you are yoing to 
ruin it that would have come out in the environmental impact 
statement process, and that presumpably soma mitigating mea~ 
sures would have been included to offset it, 
Q - Okay, wa’ll start from A, 
Doctor, dan*t it trus that any development 
in the State of Naw Jarsoy ig controlled by the state 
auctuorities or the County authorities? 
A Wo, it's rot necessarily true. 
Q Don't thoy have rzoning? 


A Wo, it's not necessarily true at all. 


Do thay have zoning ordinances in New pepe” 


Yes. 


Do they have, development commissions in ‘ow 


state, sometimes otherwise Federal. 


A 436 
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Jersey? 

kK : Yes. 

Q And they have road commissions in New Jersey? 

A Yes, 

Q And all those things take community or state 
action for approval; is that correct? 

A They take varying kinds of -- of action. 

fometimes it may be community, sometimes | 


Q Ckay, but the point it isn't it a fact that 
the commercial -= commercial development in the State of 
New Jersoy ia ultimatoly the responsibility of the state 
and the communities in which the proposed develcpments are 
going to be, ia that a fact or not? 

A °  £ have quoted the kind of example that there 
areexcoptions to that rule. 

q Let's assume that you say there is an exceptioi 
to that rule, 

Let's talk about the rule and not the exceptia 

Is it generally true? 

A I'm concernad about the kinds of things 
that may occur in the constal sone and they are the source 
of things that may wall be affected by those exceptions, 


Q We're talking ie it generally true? 


A 437 
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Mr. Like is worrieu about his witness. Is it 
generally true, the statement that I just said, sir? 
A Over the majority of the lands of the state 
it may be true, but not necessarily in those lands that ara 
going to he affected by this par: icular proposal and those 
are the ones that I think are important to consider. 
Q You're a planner, eren't you? | 
A tT have a degree in planning, I am a gvographer 
by trade. 
Q And 44a you study zoning in any course -—=- in 
any of the courses that you got your degree in? 
& Yoe, 


And you know what sonings are? 


And who enacts zoning provisions? 


Q 
A Yes, 
Q 
A 


local zoning authorities, local comm-nities 

usually. 

Q And they have contre! over -- of the zoning in 
their respective communities: is that correct? 

A It depends what you mean by control. 

Q Thay have the final decision to make 
the zoning aspacts. 

nh The kind ~- it depends upon the kind of decision. 


Tf it's a decision where in effect the real. 


h 436 
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2 
authority lias elsuwnere then that's who makes the decision 
. 
| in effect. 
4 * i 
Q You mentione:| something about a == about 
5 


proogsals to put as airport in the Pine Sarrenss is that 


correct? 


7 
A Not in relation to ~. 
8 
a Wo, that proposal didn't go through; is that 
4 
correct? 


x Ho, it diin't. 


0 Ana how @id 4t atop, what happened? 
12 
hy A vary long series of litigation, pudlic ‘ 
13 
hearings, pressures by various people. 
14 


RQ Stopped it, right? 


" A Yos, eventually, 
16 ca cn 

Q And in order to propose the airport or do 
" anytaing, did viene wall to get zoning variances? 
. y I'm not familiar with the case in detail to 
us be alle ko answor those quostions. | 
" Q nnd so 4e's your testimony that even thouga 
. 4ovalapment plana must pa aubmitted to the states -prior to 
: davalopment, that the states have no control ~ to 
23 


waet's going to be on~shoro; is that correct, ie that 


your teetimony? 


~ 


A . Whatdo you'mean by cantrolk? 


Hitchell-Cross 


' 
| 


GQ No, say in what's going to be thare? 

A There 1s a great deal of difference betwaen aay and: 
. control. | | 

Q How about gay, they are going to have no input | 


into the development of the facilities? 


A Is that input going to be reflected in any 


changes in the development plan? 


Q Well, are you familiar with the Goastal Yoning 


Management Act? 


A You. 


Q And are you familier with the purpose of that 


A If you have a copy of it, I could <= I would 


like to read it. 


G9 No, I don’t hava a copy. ‘hen did you read 


it last? 


A Oh, perhaps a year ago. 


Q And ien't tha purpose of that Act to detormine 


what’s to be developed, if anything, in the wetlands and 


what's to ba devaloped on the coast, not specific proposals, 


but what kind of activitios will take place? 


A Well, it seams to ma when I read one of the 


Sections that pertained -- T haven't read the full act for 


awhile -- T have read <=" I have read it, 


A 440 
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2 fo support tre edditional refining Capacity of the area. 


3 G bid you call up the various xsefineries in the 


4 area to find out what their Capacities are, aid you speak to 


5 anyoody that manayas, write to them? 


6 A Wo, BO. That information is available in other 


7 places, 


8 Q Did you do that? 
9 A Dig I call them up? wo, I sidn't, no, 
10 Q And did you speak to anybody to see what the 


1 results might hava been if import oil wag -- offshore o1l1 


12 would be substituted for imported oil? 


DEE “eve ARE Bs - 


13 A But it saya in fact that that will noe be the 
14 case for curtain kinds of oil, including -- ducluding the 
15 agphaltic crude. It cannot be. And the other factors that 


16 | 1 cited indicated that there will be addtional supplies, in 


sp eirersat phen acetate oie cat ON 


7 all Ukelihood, 


18 Q But you didn't cull anybody up to find out what 


| 
19 theie capacities are? 


20 A Well, it's published annually in the O12 & Gas : 
21 Journal, the refining gapacicies. | 
22 Q Did you look them up? | 
23 A Yos, I looked them up at some time, | 


And what did youfLind? 


I'd like to have the figuras in front of me Go 


ed 


Ro 44] 
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Gescribe them in aateil, but as I remoexnber it, vefinerlas 


ware Operating close to capacity et the present time. 


Q Close to? 

i A Well, they'ra -- their barrels per day were 
Close to their ¢tream day barrsl figures, in the 99 percant 
Tanga. 

‘) SO they had a 19 percent -~ 
A Well, no refinery can operate at 100 percent 


capacity, there has to ba down timn for maintenance and 
turnaround, and that's why there ia some difference vatwaan 
barrels per day -- per calendar day and per stream day 
figures, 

S But they could expand their capacity, couldn't 
they, without increasiag plant facklities? 

A I find it very hard to ballave that they 
wouldn't have to {ncreaso the plant facilities to expand 
Capacity whan they arm operating at a range which is closa 
to capacity, atid it dogs rejulra, according to the Wationa, 
Petrolaus Counchl, threa to six YOSYS to pring on line a 
major petroleun proceaging facility. Thay too have to be 
purpoas-aullt, they hava to ha planned. It raquixred tims. 
If you are golnay to hava that timo Aavallevlse tha Likelinood 
da you may consider huilding a Separate rafinory ratner than 


using your existing rofinery, 


eg) AO LLL EY ST A AE OCTET ne te pt 
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“¢hat the Ping = 


No, they don't, they con't, 
a 


Demers 


Along that line thera mighs be << 


feat to put a pipeline din and 


Tiove might te three feet to nut a oipelina, 


Well, I thiuh &t says that you need a f£LPty- 


foot what abrip ta hrgha with. 


ee 


C: Ei Gossa*t use a £ifty-foot wide strip 
dees ice 
Zt Baya will bave to inintadn a fifcy-foct 


* 


wice strip. clean emt free of any kind of dnterrustion,; 


| 
| 
f 
! 
| 


$9 tioa fore Lt pxouvres a fittye foot vide strip 4a 


——— 


* 


committe’ te armirolion, 


aga, Gan we ga fLfty feet from the 


‘ 4 


ving (ie uloelina doko whers 


me? pdoe Lt up inte tad 


‘Htehellecroas 
around the Ping Darrenc, in that a possibility? 
A These sry the factor? that aren't, brought out 
da the impact statement, 
Q Wall, we Con*t know <- 
a What the alternatives are, where to run the 


4. deesn’t Ciasugss where to san the pipelines. 


¢ Hear Aa you kame chara to run a pipeline if 


you Gon*t even know if you're going to have a pipeline? 
A Tha point is it is the reoponsibility of the 
poop le writiug the inpast ataterent to present the range 
of cane, the altamatives, to pracent the likely possibilities 
ae ftrikes of varving mamibtude are actually made, 
Thatla not done, 
Cc Men*t. thoy @lecuss pipalinas for four countie 
‘ses. Jari? 
A Taucy inclented where the terminals are on 
the pipelines and that's the hind of daferaation IT have 
Pony Ah iva enthionke of hare the 18909 
ara moowdyed, 
How Ce hos Bay vrceicelLy where they are 
“ weale have davalved chen in the 
Pee e9ape to qek Feud, how they age 


MCU OI moan tthe eomnunitioa, 


/ 
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BY MR. HYMAN: 

Q Thay would nave to apply with the state law? 

A This is a hypothetical question about the three 
mile limit. 

Q They would havo to apply the state law; is that 
| ‘correct? | 

aA But we were not talking about the state drilli 
we are talking about the federal government drilling offen 


Q The estate has theizc own law in the three nile 


A The state has jurisdiction over sea beds up to 
the three mile limit. | 

Q Does the state have jurisdiction of the wetl 
and the Pine Barrens and the land in the atate of New Jersey? 

A ' 2¢ has certain kinds of jurisdiction but there 
are many others that have jurisdiction, and jurisdiction oan 
be influenced by those other groups including the federal 
goverasent.. 

Qa Doctor, yesterday you tescified thatthe 
statement is inadequate as it does not indicate the amount of 
inerease in petrochenical plans and other economic sectors; 
did you my that? 

A If that’s in the record, I said that 


Q Look at Volume 2, Page 233, first paragraph. 


bd 
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sone, and it saye in the statement that the SIM has no 
direct authority on-shora? 


A The BLM is required to project the best impact 


it can. It 446 not. It's immaterial what the State of 
New Jersey did in relation to this point, 
: ‘Tht DIM's responsibility is to project the 
impact statement, not the State of Kew Jersay, 

Q Are you a lawyer, sir? 

A i know that they have been given the respon- 
sibility to prepare this impact statement, 

Q Sir, it requires a simple yes or no, are you 
@ lawyer? 

A I’m not a lawyer, 
Are you a Judge? 
Wo, I'm not. 
Are you a congressman? 
No, I'm not a congressman, 
Are you a senator? 
Wo, T°m not a lot of things, 


Are you a lawmaker of any fashion? 


> Oo FF} &©2 FF BD > DO 


Wo, I’m not, but I have studied the law inasau 
as it pertains to land use decisions, 

Q Well, if you studied the law as it pertains 
to land use decisions mayhé you can answer the question x 


asked, the first one this mornings 


A 446 Mitchell-Ccross 781 


Who has the authority in the State of wew 
Jersey to make the final decision concerning land use” 
Gecisions? 
MR. KAUPMANs Your Flonar, again I must object 
to this line of questioning. 
‘THE COURTs Gustained, 
MR. KAUFMANs We have been through it. 

Q Now, yesterday when you testified about — 
land use and the amount of land that has t> be used for 
gas processing plants, you said that the requirements gon- 
tained in the statement vere underestimated, 

Ware underestimated, yes, that's correct. 
Zz ask you to look at volume two, page 2807 
Yes. 
To the feotnote contained there. 
Yes. 
And what does that footnota say? 
Which footnote are you referring to, the first | 
footnote? 
The first. : ee 
- 
The firet footnote, okay, - 
Would you please read that? 
Yes, it says “Derived from an information 
from the off-shore operators snakes and industry associa~ 


tion with the «ception of acreage requirement for 


titechall-Cross 

G ' Wow, you saié I think thet you hed no great 
contact of inputs to the coostal 20. e management people. 
A I anid that I talked with them. In what respect 
are you talking avout? 

G Well, you're net: a consultant to the coastal 
SONG MEUACIMANT YFousre \ 

aA Whern, in tae State of New Jersay? 

Q Yor, OF any State. 

A t'r, under contract to the Office of Coastal 
soning «=< Cosatal Zone Management in Yeshington to 
peepare ovr Jational Vandbook on Natural Rasards of the 
Matdonal Coastal Tone Sanaganent Programe 

C.. Dut the everyday running of the planning 
in New Serney, dn they listen to you? 


rs Tha secyday xuinings Ne 


| 
| 
{ 
| 
i 
| 
t 
\ 
i 
| 
| 
a 


¢ You dontt know tha e= you don't know what 


ghey bave vader coengiderakion or what trav aro thinking 


oe ee ones 


about ov wink ther ove doing; da thet correct? 
K f hove some ices ef wiel Chey ara thinking 
azvovk aod wink they are Coto. 
fare atideke lly yoy ere nek vast of that? 
ie ont ole wal ahs 
4A tons aw dertay hes 


. geornckeas vone 


Mitehsll~-Croess 
wnanagonent; is that -- 4e that correct? 
A they havaindecd, 
’ 


Q Ail tiuat was pursuant to tha Federal Coastal 


ZOaw Hanagzaens det? 


h Mo, they preceded the Fed..ral Coastal Zone, 


in fact, chey were some of the earliest in 
\ 


the gation iu anticiveting it. 

u Are thay cooperating uncer the Foceral Act, 
taxing aJvaatage? i 

A Wrat do you mean vy cooperating? 

Q Area tiiey taking acvantega of the *ederal 

a what Co vou mean by taking advantoge? Ae 
thay receiving mousy? : 

Q ° Yes, are tney presently reeeiving planning 
Loney ? 

ri 7 fney ore receiving plarning money. Thay are 
proposing a plan. 

C Voll, Lf they exe going ta w- if trey arc. 
getting money te srenare a plan what geud would a Federal 
clen be? 

whey “ea agahetdiag bie mars ¢€o Orarara a plan, 
aren t they? 


h Whew are &o or para a ciowtal zone manage tont 


serene saga EE <meta eons ote mane oman = preecnemae en ~ cramer : noe =e coe eer nan 
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Plan, yes, 


3 Q Using Federal funds, right? 
4 A I think the Fedoral funding requirement 
5 


presumos that there are matching requirements from the 


6 Etate as well, 


It's not solely Federal funds, 


8 Q They are using State funds and Federal funda, 
9 a fair statement? 
10 FY They are using them to prepare a coastal 


if 20n@ management plan, yes. 


2 | Q 


But yet you think that this statement 
13 should also <-=- also should prepare a coastal zone manage- | 
14 ment plan for all the states? | 
15 A No, let m@ explain, | 


The fact is that they are under very tight 


deadlines to prapam that plan as I indicated yesterday, 


and they are supposed to have the plans, the alternatives 


ready by September, and there ia supposed to be a 


decision by the following September and hy that time we 


won't hava the kind of information that is necessary 


22 relating to on-shore development to put into that plan, 
23 therefore that plan will in all probability becone per 
24 verted by <- 


25 Q Wo'll send tham a copy of your testimony 


Hitchell-cxse-Hyman 
I believe so. 

Q Why did they publish yours and not 30, 100 or 
209 people who wrote similar letters that were aotpublished, 
but just acknowledged receipt of your letter? 

A I suspect bacausza it was written by someone in 
the effected stata, out of atate institution. hoy want to 
have representation from people who hava some 4astitutional 
~~ if you look down a little, it's usually governmental or 
major private groups of sorts. They don't publish 


individual letters to u, Knowledge. 


Q Wut they published yours. This is not an 


official letter from the inaatitution? 

A I didn't eay it was an official letter from the 
dnuatitution. Isaid it reflects the concerns of an 
justitution ta tha etace of Now Jarsey, the kind of things 
that thay would say we have to have; somebody from the state 
of New Jorsoy gaye somathing in here te show that we took 
cognizance of the state of New Jarsay ourside of the 
governmant. 

Q You think thay published your letter for 
window dressing? 

A I'm not gaying why they published the letter. 
It's there, they didn't take account of thatplece of 


iaformation and use 1% in the rest of thedocuzent. 


\ 
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> W The atatenont contained in your letter on page 
3 259, 


you state that you realized that the production of the 


4 Gdratt is a monumental task? 


5 A I didn't state thes, Page 259, let me check th 
6 lettor -- yas, 3} See, it ooye something about a nonunental 
7 cash, 
8 | Q And would vrobasly always fall short in soma 
9 4Bpacts? 
10 A That's what it ways, 
N Q DO you adopt that Statement? 
12 A Howard Hughes budle SUrplus poola <-- nonunental 


13 mentality doesn't imply anything in particular about the 


14 | goodness or badness of the partioular item. 

15 Q Doctor, my gueationa 4a, d9 you adopt that 

16 Ktateamene? 

7 A I adopt that Statement), that the statemont will 
1 P alwayr Al short, I teko the point of view the atatenent 

rT) | shouts as good as it pessaibly can ba givan the Lnformation 
” | avatlavle to put it together. If it falle Short of that 
“| roquirunant I think {¢'s an inadaguata ¥tatemant, it falls 

20 | short of that rusuirement, 
43 Q T'll put it to you again. Your letter in which 
24 YOU Nane appesecs states “although wa realize that the 


production of tha" draft is a monumental task that will 


A e@Se2 : | ud 803 
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probably always fall short in some aspects. We feel btieate 
to point out that the present versions has inadequacies tnat 
reaguire research offort. 
MR, KAUFMAN: This is the fourth time in the 
last faw days that's been referral to by counsel, and 
the question has been asked and answered by the 
witness three timen before I object to it. 
rHE COURT:. Anawer it yes ox no or aay I can't 
answer it in the form. 
A I can't anewer it in the form you put it to me. | 
THE COURT: Mext yuestion. 
fry and answer questions 1f£ you will and we'll 
move ahead, 
4 On pages 350 of.your letter, you state refineriegs 
must comply — q | 
A X didn't contribute that particular statement t 
the letter but it is thora. 
q And tien you go on and you smite on page 361 
“Wa applaude tha identification of 25 bay and 17 ocean 
auovlyting stations and saa theinformation collected as of 


na beginning of the neceasary data hase that will. establish 


the water quality c#juiremont for fish and shellfish" -- is 


that swtatewent thare? 


Yee. 


Mitchell-cross~tiyiman 


Aad what did you asan by data nase? 


‘ A £ dida't supaly that information, dia I? | 
j Q What da@ a Gata base? | 
, A I didvatte read the statement, | 

Q Than you go on to say “Yhere will have to be a | 
number of siuilar proyraoe created pefore we can effectively | 
‘ Geal with the provlase of on-shorn impact in a quantitative | 
- sengs", Is that correct? | 
‘ A That's what tag statecent says. | 
‘ QQ Oidn't you write that part of the letter? 

A Woy but L'h nok adverse to the sentiaents 


@xpresgad in it. 
) Well, wouldn't tia data basa for on-shore impact | 

be tha develogsient programs thar would 2a Buvmittet to the 

state? 
A fhere is cata available prior to develo) nant 

programs; hers it is. 

Q That's your data -- 

A Oh no, that ia drawn from a variuty of national 


SOUL. 


Q) Your lettur yora on on Pago 362 and sald “Such 


22 
davelopmeat™ =~ you ware talking about platform sculluing and 
Ze 
80 On and wo forth -- ‘axe lavor intensive and could wail 
24 


Generate several tucusand fons” even without tue addition of 


Rh 4 . 805 
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& new oil refinery? 

A . It doesn't sey it quite that way. 

Q I'm not finished. The platform and pipeline 
industry could supply through the multiplier enough regional 
employment to at least double the BLN autimate to 15,900, 
409 new joke? 

A I agrea with that, yes, I ayrea with that. 

Q And you do say, ia it not true, that close 
inspaction of the tables contained -~ you don't say it that 
way but you refex to tables contained in the EIS, and you 
gay ~~ “indicates that tho estimate dewani for land acreage 
given in the statements are considerably too low* and thon 


you eay"“the estimates are somewhat wisleadizg* -- ia that 


correct? 


A Yes. 
Q And then you give a figura perhaps totaling 


with the pipeline and the platform constructioa, yougive a 
figure of 1,990 acreage, at least 1,000 acres. 

A When I wrote tnis uy I didn’¢ sit down and 
calculate all thesa figures. I said basedupon the inforwatio 
tlat I knew was available, there is co many hundred acres to 
this, that, and the other thing. Okay, lut's take it, it's 
going to be at least a thousand acres, it will probably be a 


let more but I don’t hava.the time -- 
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Q When you wrote the letter and youmade your 


calculation of at least a thousand acres, you were talking 
at least of 1,000 acres more than the 2,900, 3395 acres that 
you put down hero, ian't that correct? | 
A tewt's read it and sea. At leat 1,000 acres. 
Q And you concede that the statement ‘ag in it 
this reference to the 2,900 acres to the ¢ipe coating plan? 
A tt's not reflectad in tha acreage ftiyuras. | 


it hes a rafaranca to it. 


Q It has a referance to it. 
A Then it goes on to aay that it won't happen. 
Q Doctor, does tha statement have a referance to | 


thia 2,002 acras? 
MR, PICCIANO: This question has baen asked and 
annworad at loast # half dosen tives ovar trae last 
two days. 
TUS COURT: Sustained. 
Q Now, 1£ you took this 2,900 acres that's 
referred to in the statement and addnd Lt on to this 2,909, 


395 scres, waat would be the total in tho EIS? 


A 4,385, 


Q Wouldn't that be 1,000 auras more than you 


said in your latter that's neodled, that's nisaing. 


a You have to ada the Land for the town. 


Mitchell-cross-Hyman 

Q Just anawer the question. 

A If you're going to ask me if that's ali that's 
going to happen, if you're going to transfer etuff from the 
right to the loft side you hava to transfer all the other 
items. 

Q Did you hava an senniwaniee to put us on 
notice of this insufficiency se we can approximately correct 
it? 

A How do you nean? 

re) When you wrote the latter you could have 
calculated all thesa figures? 

A Nobofy asked ma, 

G@ Aren't you here to testify voluntarily? 

A Ya, | 

Q ' You had an opportuaity. 

AN I wasn't asked to testify at that time and 
prepare any Kindof testimony. J wasasked to supply some 
comments. <I supplied eome conments, not all the comments 
that I might have agupplied and not in the detail I might have 
gupplisd them. 

¢) Couldn't you tell us we were 10,000 acres short 

HR, BRUPMAN: We have been over this a thousand 


tinas, the witness sevaral times testified with respect 


to this, that it's not his job to prepare the tmpact 


Boy 
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statements,it's the job of thn Departmsnt of the 


3 Interior. This has been done. 
4 THE COURT: Sustained. You could treat this 
in your brief comparing his tastimony with the rocord. 


6 Q Wow, you qo on and you talk about in your lette 


e 


about the axistence of a program? 


8 A Where is this? 
9 Q On page 364. You take issue with the fact that 
certain government agencics hava pormittead prograns to 
permit thesa in the environment; you said this type of 


approach passes the buck to other administrative agencies and 


Sbscures the renal iesue. ‘Se need information of tha 
preaise aature and quality of the potential and actual 


rances of nitigatiag rances? 


16 A ! Taat's what the statement says, 
17 a Ant yot tners area Govurnment agencies with 

government employees theyhave the expertise regerding permit 
programs, £?\ and Coast Guard and Army engineers; is that 


GOFrAck? 


A Yos r) 
22 } And they hava tha duty under tha law to 


aduinister the varloua permit programs; is tnat corxroct? 


nr Yeas, 


25 a And we agcune trat their duty la baing fulfille 
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in anhonest fashion? 

A I didn't juestion the way jin whichthey 
fulfiiled their duty. I said the fact that the statement 
does not treat the contents of those progrems and the epecifl 
type of uitigating factors that should be inoluded means that 
4¢ is deficient; just to name the programs 19 not sufficient, 
that 4s not the information. Again, thas's a sort of 
obvious information that people know. They xnow the corps 
of engineers have a progran they needed to know all the other 
things that that implies, what kind of is formation you need. 

Q And then you state again on page 364, it must 
be rememvered that wa do not eajoy the best reputation ~- 

A X didn't write that statement. 

Q You lent your signature to that statement? 

A . & leat ny signature to the satatersnt that TI 
pubmitted, the statamaents were compiled by another party and 
they wera sent to 4LM. I hava no idea how that letter was 
wigned, T suppose it was typed. X have not signed euch a 
letter. I merely baa & component part. 

Q By the way, do you know if the state of lew 
Jersey is a party to thie litigation? 

aa i don't believe it is. 


Q bo you know if tne state of Hew Jersey whan 


they commented on the draft, and it's published in the final 


4 
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atatemsnt were concsrnad abeut land uses and made the point 


2 

3 that you are making hers? 

4 h I vulieve thay were concerned that the stactemen 
5 wagn't adaguatea, they sade 6 number of examples. For axample | 
6 they say ~- thay were clearly pofatins to the fact that they 

7 thougit the statement had inadaguacias. 

8 {) Did thay wantion the 2,250 acra plpaline and 

9 the 2,000 acra platform? 

10 A I would have to reread it again. ‘ 
Y Q You doen't racall? 

12 A L don't have detalled information. There ware 


many comments that I read. 


Cs Now, sotuatine yaesterdny you mentioned the 
fact that tanker use ay an alcarnativa waa not adaquately 
discussed dn the statement; ig that correct? 

A Qhat wag a very long involved tiiag thet led up 
to that. Cen you be more specific as to how I raferred to 
tankers. 


Q i@1l, you nald -~ 


A I recenver one thing. I renembar waying that 


thera obviounly ia a casa to be mace for pipalinas not being 


faanthle and tankers, and you made tne point that they nay 


take @ phooline offshore and run around Cape May, in which 


case I gaid it would provhbly be economically unfeasicle. 


Mitchell-crosa~iiyman 
Is that discussed in the statement? 

A Tanker? There is no discuasion about those 
gort of complications under what conditions might tankering 
come in, It igs assumed that tankering is not desirable, they 
will run pipelines where economically feasible. 

Q I directyou to volume 2, paye 20. 

A Yos. 

Q To the statement that eaya “If it should not 


ba technically and/or economically feasible to bring 


production on shore by pipeline, tankers may have to be used. 


nore is a footnote, is that in the statenent? 
A Yes. 
bo they cover it? 
The fact that tankers may have to be 
used if pipelines are not used, 

A XL said as much. Thay made reference to the 
point that tankers wore not technically an economically 
foasible, it may have to bo used, 

Q 30 it's covered in the statenent; is that 
correct? 

A What is covered in the statement? 

Q Tne £act that tankers may have to be used? 

A That there is that statomant, there is no 


dincasnion of all of the reasons why tankers might have to 


on er ee a a a ee ee ne te el Ae ES ROT 
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used, and if they had uncovered soma of those reasons and 
people might perhaps begin to look a little more critically 
to the poseibility that there might be tankering, but they 
don't uncover that kine of information, and it's thera to ba 
uncovared. 

Q Look at the footnote on paga 29, the fact that 
could Sindar or prohi)it -- might include the following. 

A They give three things. I don’t think it's 
unreasonable things | 

Q Now, Gan wa agree tnat thea statement deals 
with tha susmer population of the cosstal areas? 

Aa TInadequataly, 

2 Thay say surnmwar people, tourism people are 
going to go broka? 

a‘ That's the cbvlous infornation that I revfarrad 
to earlier, 

9 And #@ can agrees the statemant covers the 
water requirements of processing plants. We went over that 
this morning; is that correct? 

A It gives us some apacific axamplas of, 1 
welieva, ona exanple of refinery, and one example of gas 
processing plants, then makes « series of judgments that we 
talked about that I held te ls inadeyuate, 


9 Can we ograa thers 148 a discussion avout 


Mitchell-redirect 

Q Dr. Mitchell, do you have any knowledge of 
the extent to which the alleged gas efficiency is due to 
anti-competitive activities of the petroleum industry? 

| A No, I don't. 

Q Do you have any knowledge as to the extent 
to which the alleged efficiency is due to the withholding 
of gas from producible shut-in gas wells? 

A No, I don't have that. 

Q Do you have any knowledge of the extent to 
which the alleged gas efficiency is due te the competitive 
holding of natural gas in anticipation of high prices? 

A No, I don't, 

Q Do you have any knowledge of the extent to 

which the alleged efficiency is due to understatement by 
the natural gas industry of gas reserves and productive 
capacity? 

A No, I don't. 

MR. LIKE: No further questions. 
EXAMINATION 
BY MR. KAUFMAN: 
Q Dr. Mitchell, what does the impact statement 


say about the economic impact, the program, the specific 


mid-Atlantic program by New York State? 


A I think in a technical paper, No. 1, it indicates 


be a net outflow of resources from the -- the state, from 
those parts of the state, 

Q I ask you to take a look at Table III-33, 
in Volume II on page 280 of the site-specific impact state- 
ment, 

A Yes. 

Q Can you tell ma how many kinds of companias 
are described on that list? 

A I believe it says 16. 16 is my count, 

Q Can you tell me during the period 1971 to 
1973 how many companies related to on- or off-shore oil 


drilling moved into the city of Aberdeen? 


| 
| 


A I believe the number is 236. 
MR. KAUPMAN: JI have no more questions, 
THE COURT: All right. Thank you, very much, 
Doctor, 
(Witness excused) 
THE COURT: Cali your next witness, please, 


MR. LIKE: ‘The County of Suffolk calls as 


its first witness Professor MclIluqh. 


JOH N MAWR EN CR MoH UGH, Called as 


a witness by the Plaintiffs, having been duly sworn 


> 
, 
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that for some years for some parts of the state there would 


by the Clerk of thea Court, testified ag follows: 


Pons 5 bli C4 ss sn ry SAD hen 


/ 


(Sime noted: 106225 2%...) 

THE COURT: Good mornin, overybody, 

Would you sgk ‘isi witnes« to. take the atand, 
plaesse? 

LAWR Tse “4. ¢ you Cc A, having 
beat previousi, duly sworn, resumed the stand and 
téeaticiad further as follows: 

GIRECT cAAMLAATION 


BY WR, LIKE: 


Q Profesnor “ciugh, referring to Nxhibitse 22 


rezourcas in the “id-Atlantioc area, please tell us what 
date you consulted to chtain thea infor ation Jepieted on the 
@rhdiod 

My, These cams Crom tha followings scientific 
publications, all by members of the staff of the National 
Murina Fisherica Sarvieo, and thase are not in chronological 


order. ney are just as they cama to ma, 


Artuur W. Kendall and John Wrientjas, 1975, 
THE COuRT: Txouse wa, is that an extonsive 


list, Moctor? 


S WITT Shs There are about seven items, your 


TRE COUN gs ALL right, Just deam it market! as 


through (46 which reflect the distribution of firhery 


: : 


| le 
| 
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46%, or 47 In ovinanee, 

: 4 | (Mocument, twoenacde cogent, a latter dated 

4 | July 1th, 1276 fram Profassor “elinugh marked 

5 | Governmant's Exhibit 47.) 

é MRe MINT: Tom sanding the Court Reportars a 


twoepace inteer dated July Lith, 1976 from Professor 
Medugh to myne lf whieh idantifies each of the 


ralarcncas, 


THE 


COURT? Thank you, 


1 MR. LILLE: T'm striking out the last paragraph 
Of pace two -~ I'm sorry, the fourth reference on ; 
ee pace one, tha paper by Jchn &. Colton, which was { 
14 not used by Profesor Me'luch, : & 
15 G No you hava any otner corrections to nee? j 
16 BR Strite tha laet line of «= the first line of i 
| the Last peradranh, 


18 YR. LIK: Alaa scriking the first Line of 
the Jnst paragraph. 
20 Tie first tantenes of the last paragraph, 
21 THE COUNT: Thank you, very nuoh. 


Tact aotally, da nreparation for your 


23 tectirany cic you review tha ffral anviroomental tanad 


Biucemrnk? 


25 


@ 
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Q In particular, aid you concentrate on any 
seetion? - | 
A I concentrated oh the section Joaling with } 
fisheries. | ; 
9 Did yor find in the environmental impact 
statement any of the vefercnces from which you drew the 
information placed upon the exhibits 22 through 46? ! 
A Ho, I checked the bibliograpty, the list of 
litexsaturs. 
H 
6] Please repeat your anrwer? 
a I checked the list of literature signed 
against the nasies on this momo and none of those publicas é 
tions vas on that list. "I 
Now, IT ought to modify taat and explain 


that Lt ~=- that two coanld not be on it because thev 


did not cprpsar until this year, and there is a -- a 


caveat athachud to thin e-- this memo which explaias that. 
a) The (ve which did not appear until this year 


apovargd on whar dats? 


T doatt now what date, but sometime in 1967, 


"76, youn rean, 


* it's tha -—- 76, yas, it's the procending of 


rine thae wae 


held at the Brookhaven Yational Labora 


nory inet Uevertier on nower and the ocean envlronment,. 
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~ 


0 Varese the papers prosented at the Brooknaven 


Led 


National waberatery Sycrorlwe? 


w 


> 


4 B, ROR p (CNY WoT, 
5 O Goi Noverncier of 1375? 
aA ye 3 


£ ni vou find in the final environnental state- 


ment apy @iert? reser ting the exhibits that hava Denn 


Marked 22 throuth 46? 


a9 
zy 


yestrrcay tiat the ereetes of fla), or a number of the species 


12 


13 of fien which sre dey deted on thean exbihbits were important 


14 end valuable ta fleh rv resourese; tall ua again, please, 


15 whien perticnuler apreies ere of ceommarcial value, and 


16 if you have nny flovores an to dollar values I would appre= 


efate vovr putting theoea on the record, 


bf ALI of tos npectern shown here have commercial 


\ 


18 


19 valuc ane many of them aunnert the lararat *isherles of 


ath th Edhs Goal wives 


10 
1 G You mentloaed earlier in your teatimony 


Ty the area fron Crane Cod including George's 


21 


Rank dom to Cana Partoras, t's Yoon estimated that Lf the 


23 fisioetioa oor oroperly managed, they would support an 


anneal cate: of about a million vetric tons, and if you 


want to rut a ortes o1 db, T thin’ a censervativa price 
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annual value of about amillion dollars, 

Q Yow much? 

A About 6 alt Vie 

That's the gross valua, of course. 

Q Do you have any information ae to what the 
Collar value would be at the retail level if this volume 
of fish were marketed in the United Statas at prices pre- 
valling in 197%? 

A Wall, I'm assuming an average value of fifty 
cents a pound ag a retail value. Yt qoas# all the wey from 
lienhaden, at about tyvo or thran cants a pound to lobster 
at. t don’t know, I can't afford lobster anymore, but I 
thirk gomewhernm shout three dollars or three dollars fifty 
conte, 

fa that -- that is an agtimate, a guess at 
the retail value. 

g What do you mean when you said Lf the resource 
ware managed proparly it would produce such a yield, 

A Tf ~— if the resource is not overflohed. 

In other words, if there in a management 
program in operation which allows tha fishermen to take 
only the total allowable catch and not anymore, 

If they vere to take anynors then the }old 


woulda go down rather than increase, 
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Q Do you have any information as to steps, 
4f any, takon to assurs proper management ef this resource? 
A Well, at the present time this comas under 
the juriadiction of the International Commission for the 
Horthweut Atlantic Fisheries, which has been in existence 
ninco I think 1959, I think, 


It has 15 or 16 ‘:menber countries, all of 


whom are fishing in tho area, and it carries on research 


year-round and at least the mamber countries do <= an@ it 
meats once a year to formulate management recommendations 
to Governments. 

Q No you know whether any management recommeanda~ 
tions have been formulated and whether any management 
recompmandations have -~ any management raconmmandations or 
agreanents have bean antered inte between the United Statos 
and foreign interests with reapect to this resource? 

A Yas, within the Commission for 1976, the 

fahing year that's in progress now, the Conmission recom 
mended an overall -~ the Comalesion racommended individual 
apectes quote as on ten species or groups of species, in- 
cluding many of these that ara on these eharté. 
whe num total of those quote as wae aight 
fifty thousand matria tons. 


In addition the Commiszion establimad what 
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2 even greater than the estimated by you << 

A Right. 
4 @ w~ {f dollar figarns wera aggigqned to these 
5 additional resouress, 


° 


A Right, 


a 


she orem ene tenes 5 eR a GREENE NR See ee ERED! She Ellen mae Be ak AO Le amen Mi om a A | ee ahaek 


11 that statute ig and what steps are compilated to take -~ 


| 7 Q Are you familiar with e atatute known ag the 
| 8 Fishery Conservation and Manacement Act cf 19767 

| 9 A Yes, 

| 10 | ¢ Can you tell us briefly what the purpose of 
{ 


to be taken in implementation of the provisions? 


13 A The purpose of the Act is to extend our . 


4Juxrisdiction over fisheries out to 200 miles from the 


coast, from the baseline from which the territorial sea 
is drawn, 
One of the first provisions that will be -- 
tnat will ba followed is to establish aight regional fish- 
ery manxcemont councils, 
The one in this area would be the Mid-Atlantic 
Tichary “anadement Council, which includes cix states 
from Mod York to Viraginta Loclusivea,. 


That couneLl will have the responsibility 


ef drawing up menacenent plans and submitting them as 


yecomncndations to the Seeretary of Commerce, who will aithe 
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accent them or comrent on them and return them for modle 


fication, or 1f the states do not in a reasonable length 


of time com: up with recomrondntions that sro satisfactory 


to tha Secretary of Commerce ‘ia will chen take action and 
the Faderal Govarntant will take cver, 


(Continued on tie: next page.) 
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OLMUCY EXAMINATION 


DY MK. LIK: (Cont...) 


Q Bia you find any thing in the flnal eaviron- 
meatal statenunt which avsessed the impact of accelorated 
deaginy or of loase sale 40 *» On the nanagenant 


planaing which hea bean undertaken pursuant to the 


pati lh BO ee OE A on SIEM 


Ficneries Conservation And Managcwent Aet of 1976? ; 
La 

A No, there Le nothing in the Act that deals 

‘ 

; 

wits thie gueation at all specifically. , 


cf 
a) Botnhning in the final envirosmental staterent? ' 


Vid you find anything nm the final environ- 


Mentak statement waich assesses the impact of accelerated 


A io, Xr don’t ~~ 


G “- on tha Pisheriles Conversation Act 
provisions? 
X con't vecollest that 2 dtd, 


Q Loess the Act contain any provisions with 


Yeu, act to the proportion of catch assigned to the 
United Btates in comprrtson to foreign nations? 


A Waat the Sct aays, din effect, is that tie 


Unitadc Staten will have ~~ will have priority over these 


resources ami la entitled to take whatever it can catch, 


waicteaver Lt wivnes to cateh, whatevar it can take, and 
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‘ 

2 that thea renainder, 4f there iy a remainGer that can be 
3 takon safely witnout denayging the resources, then tnat 
4 S6hall be allocated to other chinikttes Oon the vasis of 


{In other words, the Act will take over 


eee se er ed 


“ 


from the -~ from the Intarnaticnal Commission for tre 


Worthest Atlantic Fisherias, and that -~ that convention 


: individual negotiations. 


9 |} will no loncer ba operational after the Act goes into 


10 eftZact. 


YH q ia thera any projection that you know of as 


to the relative proportions of catch that will be taken 


by the United States uni foraiqn nations in the years 


ahead? 


A It’s expected that the United Stated! 


This £2 a prediction. It -- It Cepends a great doal 
J 


| snere will grow and that the foreign share will decrease. 
| 


on econesics though. 


a eee an eee nae ee 
— — a) = 
co ™~M an w 

— 


~~ 
~~ 
oO 


) What is the basis fer the projection that 


{ 20 the Unites staten will take a Llarser shore of the totsl i 


alleorsble sotca along tha coart? 


Largezy ywoliec aplaton that -- that vonsidars 


Cheat cease tion exe miarkcan (igh andi ougate to ba takan by 


AML Cans. 


(2 Prolecssor, Of wnat valuz cre tnese exrdudts . 
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to a decision-maker? 


Pa Well, LZ -- I think they are of value in the 


: , : 
sense that they demonstrate how wiuaspread thega resources 


ere at soma stego of their life history, that at some 

atace of their life history most of them traverse the 

axga where the proposed loase gele mishk take place, and 
that they also migrate north und south and enat and w2st 
with the suasons, so trat evan 4f a particular resource 

4s not in the guneral arca of the -~ ef drilling at one time 
it could very woll be at another time of thea year. 

I thitnk the «-- the baaic, most 
important purpose in preparing these charts was to sceuou~ 
strate that tnere -~ there ware data available which 
ware not used in the environmental impact statement 
and that if the Gecleion-maker had had this information 
at hia diaposal he could have made a wiser decision. 

Of what specific value, if any, is the 
depiction of the proxinity of the diatribution of fisaeries 
to tha provosed drilling sites? Of what value to @ 
Gecisica-nakeor? 

A toll, ZL think Lirst ~~ first, the most 
valuavle iten really would ba to damonstrate that Lacre 
are sone axtracely aluable resources hers that could 


be affected ty acciicata that magat take plaseé or by any 
y 
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2 by-products of the exploration and ex,loitation process. 


3 For instance, 4f there were -~ if there were 
) 

4 @ blowout during -- 

5 Q Hola Lt. Would you repeat your answer, 

6 please. 

7 ‘ If there were a bloweut during exploration 

8 it's possibla gone damage might be cone to fianery 

9 resourcas. Tadis doesa't say that it would be cone Lut it 

10 detwonstrates the possiliiity. The resources ure in tue 


1 vicinity. 


12 G Would you please define the tera *“renewalle 
resources" and contraat it with the definition of a non- 


renewable resource? 


15 A Well, a vrenawable resource ia a living 
resource whica xeproduces yuar aftar year, revlaces losses 
17 due to deaths from any causes, wheress & non~renewavla 


18 resource 4g, I tiink I am correct in saying, & non~Living 


asource which cannot reproduce itself, at least on the 


time scale that we think «bout with fishes. 


Q Wovld another way of describing a non- 
renewable resource he to term it a finite resource? 


Yas. 


A 


24 C And woul4 the word infinite no a ressonavle 


25 approximation of the lengset of tas living resource? 
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2 A It would bo as long a8 those resources are 

3 being managed properly. 

4 Q Yould thu siemens rosources depicted on tne 


exhibits fall within tie classification of renewable 


resources? 


“A 


“as. 


Q Would the off and gas wrich is allegad to 


be lecated in the proposed lease sale aree be considered 


non-reneveéble resource? 


a finite 


1 a On the samo time scare as the fisheries, yes 


be ~~ dt would be finits. 


$t would 


Would it be of value to a decision-maker 


Q 


to heve soma basis for comparing the economic value of 
the renewavle fishery resources with the economic value 
of the non-renewaple oil and gas resources alleged to be 
locatad in this area? 
18 A Yea, that would maka sense to me, X think 
it would be helpful. 
20 9 pid you find in the finsl environmental 

Btatenent eny attempt to asseane, quantify or compare the 
econonde values of the living resourcas versus the non- 


rencwalle resourcea of the proposad lease vale area? 


4 Not that I recollect. 


25 4) Ys 4t possible in your opinicn to develop a 
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atandard of methedology and procedure which could be usod 


ac a basis for maklag suck corcparisona? 


A Well, I -~ I want to make it clear that I am 


aot an cconomist and I can't make a judgment that an 
economist would but I think -- I think it could be done. 

Q And would the availavility of such a standard 
ba a useful tool for the Secretary of the Interior for 
naking an informed decision as to whether to lease or not 


to lease in the proposed luase male arun? 


A I would think so. 

Q I would like to turn now to your raview of 
the final onvironnental statement and your preparation 
to testify today. 

And my first lina of questions will concern 
the data wiich you looked at in preparing yourself to 
testify. 

Did you have an opportunity to review aay 
additionel documentary evidence besides the final environ- 
Hental statement on lease sale 407 

A Yes, I did, I nave looked at the -- I can 
never ronenver, the PDCD for the opecific site, Program 
pacteion UPeration Document for Sale 40. hnd I have 
also Looked at the -- the proposal that was made by the 


Vircinla Inatituta of Marine Sclences to do reasearch for 
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gumwury reporte of progresa on the VI contract? 
n J hve sean three quartorly aumpaxy reports 
in sajuence, the first threa that have been produced, 
¢: Pased upon your review of this cata have 
you formed an opinion eas to the adequacy of the final 


envirocental statement and the adequacy of the baseline 


studies program instituted by 0,L.é. from your perspective 


ac a rarine aclentist? 


mw, JENSEN: Objection, your donor. Qbjec- 


tion, your Honor, the sdequacy of the baseline 


ntudies program iv not in issue here. 
t know of no law that would allow this 
court to review the adequacy of an environuental ” 


Boudsy that's heilng conductec by & government agency. 


The o¢udy forned no part of the Secretary's 
deckistor-naking process here. the adeyuacy of 
that stuiy ie saisply not din dseuse, dt cen't 
concekvebly be in issue. 


THE COURT s fall, the clais is that the 


t 21 Deeretory and the Covarnanent cheuld have studied 


D4 wiil 


thoae things before it made Lta decleion. 


parikt 4t on that ieoue, 
te. LIE: Vou c Honor wny also add that the 


Covarniatt bas tencorod deo tasclinge study progran 


ete eae 


TO TE TT AS eS sete 


£0 pe from my study of the -- of the vrig! contract that 


SRST SRIE Ny Se rama Waste na nt. ~ e 
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ORR 


as ita satisfaction of ‘the HEPA requirements and 

consequently the Government has made this an issue. - 
MR. JENSEN: y eieiane from that interpre~ 

tation of whet the Government has done, 4 


UR. LIKE: The sien statements that have 
been filed -~ 
THE COURT: - Overruled, 
MN. LIKE: =~ are abundantly clear that 
this ia the Goverarent's position. 
BY MR. LIAR: 
Q Please tell us, Professor Metugh, what your 
Opinion 1a as te the methedology employed inthe final 
environmental statement and the methodology which is 


evidenced by the baseline @tudy program? 


A I will addresa myself only to the fishery 


section, Mr. Like, 


Q 


Please, 


A Because these pro the sections X have studied 


in detall,. T think what X consider to »e the basic 


fault in the anvironmantal impact statemant, the final 


gavirnorental inpact Statenent, ia that it te a catalog 


rather than a discussion of cause and effect, and it appesrs 


this ds sinply proposing to axtend the catalog and to 
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PERECT ESANINATION 


aY MR. Uixd: (Continutig.) 


> . 
a What, in your opinion, “in the valu2 of doing a 


c2use 2nd eitect typo study rather caan A ecatalojuing 
dvanrintive study as apgarently done hy LM? 
h L don't wean it siiould ba done inetaed of a 
daseriptive study. Caviously, e daseriptive study is 
drmertant, too. ut de ia only ano part ef thea issus. 

that 2 mean by study da of wechanisus ond 
processwc. tnadngs such as that. 

Wa know, for cxampla, tat the wiscroscopic 
sopapote thas are very inportant food for young fishes and 
some wial: Yieher can ingest particles of o41 and apparently 
page them through the digastive tract and release them into 
Hig anvirousant again. ia know yvory iittle aouut tne effects 
af tha petroleun products on thage aninala. and wa know 
virtually nothing about what might happen to the f£iehnes which 
cat tie covesods. S80 that it seams to me that it would be 
noast Lportaab to exanine those processes because this would 
give tha decdadoun-maker aa addttsional sot of infornation that 
would hulp him to detarsine sad perians aven forecast mora 
accuratzly what the effects of petroleum in the natural 


aavirowsienk might nave on tho flahory regources. 


Mother Kind of shudy that might ba undertaken 


i ae oR i 
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would bo tia nature of a conten’ ef] apill. And I don't have 
a detailed clan in my mind. ie an of] wupill that could ba 
controllad in some way. And then axaaine the proceases, the 
nological preoesses that go on under that patch. 

Q Do you havo an opinion as to whether tha 
approach foliowed by the Jureanu of Land Management in its 
final anvironmenatal staterent and in {ts baseline study 
progran -- withdrawn. 

In your cpinion, Doctor, ia the approach -~- 
does the anoroach followed by the BLY in its final 
environmental statement and in its baseline study program hav: 
any predictive capability or value? | 

A No, f don't think 1¢ will preduca results that 
WALL dmprove pradictahbility significantly. 

Q Is the Bureau of Land Management. asking tho 
right questions in its baseline study program? 

A Y auspose that te really what {£ am saying, that 
they 444 not ask all of the right questions in the environses 
irmact statement. | : 

9 I would Like to turn now frem your evaluation 
of tha mithodology enployed by the Bureau of Land Kineeened: 

to its treatmant of the data. Do you have we conments ag to 
tha adaquacy of NLX's treatzent of the data as set forth an 


the final environmontal statement and in the other materials 


\. 
2 
| 


OS RR a re ee Ee ae 


a 


: 
5 

i 
; 
be 
f 
: 
U 

a 
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that you hava examina’. 
MR. TENSUMs LY obfect to the form. lihat data? 


. 
, 


MR. LUsis the data as te the fishary section, 


wnica is tna enly portion that the professor ila 


t2otifving to. 

un COURT: dJverruled, 

GUE WIShSs: - wae; Y fine? e numoer of tolnag 
chat L consider to ba deficient. Por exampla, ia 
soveaxsal places in tha ileal «hare the Jiscussion 
de dealing with indivicual apecies, there are grapas 
shoving adutoric lantings, commercial landings ia tae 
Waktec Fhaten. And those graphs end with 19638. 

Naw, they could have pern extended to at least 
1373. taybe 1974, And, in fact, along with these 
graois are tablas taat fo thin. but it's curious why 
the oravhs wera used at all tf they had to stop at 
L9G8. And this led to some crrongous conclusions in 
HOW BAIS. 

For oxatpla, in the discussion thare is mantion 

£ a fact that tue entenes of snmar flounder bad been 
‘ealéniac ond that catches of oyster landings hava 
been dacliadayg. asad gat, 2f the data up bo date saad 
bear mmndoud, 26 would aave Loess vary claar to tiv 


+ 


person wie wrote this Ghat, indved, the abundance and 
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catcow:s of summer flounder were increseing. and that 
in tro atates in tie Last cacade or so, in Maryland ant 
~~ {n tha last fifteen sae, oyster production tas 
tpepersd incraasing suorstantially. It also has been 
gSnesvesing suustantially in ‘law York State in tie Last 
edoirt or nine yuars. 

Q vid you flad aay ~~ did you find any information 
fn tee finel aavironasateal atatenmant regarding tha incraases 
ty o,pnter o¢aduction in tas ae you hava mentiunad? 

1 XY Aid not “Lind anything. Tk was just oa general 
erancnons that eyster production has been declining, or words 
to taat effect. 

iow, 4t's true that thare's been an ovarall 
saneral dounvyard trend, but thot has been raversed in the las 
tun or fittsen Vears. 

4) bid you tind any specific errors as to the 
fieurasa for ovster production, for skample? 

A Well, I add find one error which I think also 
tafluaace tice conclusion. 

Vhat pease did you find that oa? 
On page 435, the figure -- 
Do you snow what voluira? 


Volure 1. On page $95 of Volura 1. The 


LO7L, oyster production in taryland, is arroneous. 


pagans “0 - - moran aS do sei " SRO i, mi ‘ : si ical 
eee eA PAPA ERNE: ND RDS PE RARDIN em NE Me RTE RNA RATE SR PE mn cee : 


A 48% vitae saat " 
cosrect fiqure is a little gree Voonkh ben peund3s. And I 
think this page yivay -- yas, Whiag 1971, in “aryiand, the 
pace giver 1,363,600 pounds. And the correet figure is 
17,316,999 pounds, | : | 

Q What wace is tha wake at? 

A Taat's on page 495. That just caught my eye 
as XY was coleg through the table as baing a number that was 
osviously ovt of lina. And it ~- what it dose iu tend to 
mask the upvard trend in production in the last asveral years 

o What ia the source vf your information tnat the 
corrnet ficurs is over 17-mlllion pounds? 

A Statistics published annually by the “ational 
Maviws Pisnorles 6ervica,. 

Q Did you find any mention in the final 
GRhvizvensuatal statement of the atatus of the surf claim 


ressurces? 


A Yes. ‘There was some discussion of it, but 


Vevjely, :32in, descriptiva, aot -- no disaussion that I 


eguld find of the fact that the resource ia almoat certainly 
aime Gverfinned and that production probably is going to 
Th i Grapekiag fairly goon. 

Q Is there any wontion of its importance as a 
ugvestic SLehery resources? 


nr It's mentioned in terma of the magnitude of 


Seana enema ne 
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Heduamck geet 
Landines and the value o¢ tha landings, #23. Bat no discusgi 
of {ts dorustic insortaaca on the coatinantal anclf. Tt'g 
one of tna past im,ortant tisverdas Out thera. Ono of thre 
wok wAcvortant deueeed fisherdas oat there, 
J bo you have any coments a8 tothe Gizgcusnion of 
tae comercial ~- discussion of tre relative comured al catch 
t Strized naas and Spork cateh? 
Yes. There de x étatcnent, again involune 1, 
and tus gtatosenat ts Trrothistely, line this, Woll 
WNGILS read 4k to be aoeolutaiy oartain, 
“The comiwretial fLeuery for Striped basa ig 
Ctatersd in the Casapeans aay fersion. Conneredtal caten is 
ee of Sports cateh, 
Actually, the flaures -- tue best figuras we 
Neve firm that the BOONk Catkenhew’ fs adhe or Raven Cines ag 
a+ tuo Oonacrelal catch, 
= What te tne asia for Your ntatowent that the 
SKC «+ 
Agnda, statistic Publinned by the NatiLonel 
Marans Piooory Sarvies, 
0 “ae there any discussion in the €inal 


Qavirerwatal Htatumert as ca fereion catenen? 


K O93. Forolyn caterss ard reutloned, wut there 


S¥e uo catadles figures given, ag x racalloct, 
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niet ¢ Q In your opinion, did the tureau of Lands 
: Management uce the kost avahllable published data fren the 
4 Natfjonal Marine Fishery Fervice enintinns and from the Intere- 
: national Comission of Yorthiveatem Atleatic Pishertes? 
6 A Well, thay -~ thay uaed seers of the best 
7 available data but tucv e4d not vee all of the available 
8 Gata, 
9 Q No you have an opinion, Professor, ag to 
10 whether tne onvirarvs nal statement enuileas the cocretary 
\ n to aanosre tie potential adverss impact of drilling on 
¥2 the warine ervironinsnt? 
13 A Cartainiy not on tha fisherles. 


\4 Q Sones it in your opinion cnabin the secretary 
« 
1S to wataht tha risks end costs of adverse Impact on 


fieherles renoures?2 


7 BR 1 Gon't think 16. 


i 1] Does it enable the saseretery to objectively 


balance richa and costs against thea aguerted benafita of dri Lis 


20 h Tt don't believe aa. 


21 MR LN) Rxeecuse ma a ronment. 


22 0 Liwelieva you tartdifies chac among the 
Cocunents you Looke:t of was a progran dncision option docu=- 
ment for calie aumber forty. 


ae . 
aOhso 


h 
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Q Do you have any comments an to the discussion 
of fishsries inthat document? 


a 


MR, JENSIN: Opjecticon, your Nonor, Kea 


object to any questions concerning the PDOD for 


reasons already stated, 
TUE COURT: Overruled. 
THE WITNESS: No you nave a particular page or 
pages you're referring to, “'r, Like? 
Q Yee, would you turn, please, to pages 12 
and 13? 
A Unfortunately the copy I have in mind doesn't 
have any numbers of the pages, 

Vell, © think the PoOD is -= 4s aqually 
Geficient, bacause it doesn't cover adequately the possible 
impact on the fisherics, 

For example, on page 13 it says “It is unlike) 
that sport fishing will be affected at all from activity 
associated with the proposed sala.” 

Vall, the aport fishers, the marine sport 
fisheries opsrate on essnntially the sane species aa the 
commercial fisheries, "very spacies that's taken by 
recreational fisherman isa also fished by commercial fisher- 
mon, and if thera is a danger of damage to the commercial 


fisherios there appears to bo an @cmal danger of Gamage 
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to the reocrentional fishers, = firocrias, 
That dees ret necesirily mean that damage would 
j 
take place, but the poscibllity rewains there, 

And the total section in thia document on <- 
on fisherteap in -~ din this particular saction. demonstrate 
-- in laseened -- is less tian a pege long. 

Q Ionext show you, Professor, visual number 
four, wnich te cart of voluma four of the final. environmenta 
statement aala forty and is antitled “Coastal Zone 
and OffeChore Pishing,” and ask you whether you have any 
comments aa toa the usefulness of thin map? 

i Yoa, IX don't ~= I don't think this map 
eontains vary much information at #11, It simply givas 
numvere that art haved into various snecies and then shows 
a serios of little shert arrows which purport to siqnify 
that tha fish move or isiqrate in these directions, 

ut as 9 facision=-making docunent it seems to 
me ta be vory doficlent in that it's almost impossible to 
extract anyyrccine information from it. 

And the ching thet stri*toa me particularly 

very valunoie protected hase along tha south 


ghozs off Lond Tsland, thero is not even any evidence that 


there ace any fLaherian thera at: all, 


An‘ Great South Rav, for axanple, supports 
4 


RefucheNirect 
ona of th: most imrortant clom fisheries we have anyvhere 
in the nation. 
) 


think tat this information could nave 


heen presented in a ruc re precise way, and -~ and -<- 


and in way, that weuld be maca more valnasle toa the 


Secretary in maxing nis decteions Lf it had veen Aone as 
wa have donr2z on these chrrts, 

3 how long dic it take apnroximately to vroepare 
the cherts which nave been marked in evidance sg vxunibits 
22 througn 46? 

A Well, Y-=- T think it took the cartoqraoier 
about threo daya vorking fron the original illustrations 
in those pndolicetiona, bvt it could bave heen done eve, 
mere quichkly than that if we didn't noe? to blow them up 


yy simply xeroxing the dlluitrations in these paolished 


Q No you recall reading tne testimony of 
Or. Phend in this proceeding? 
Yeo. YT did not hear Or. Tdiehl but I read the 
teatirony, 
Q ho vou recall those cortions of his testinony 
Wiieh derl* with oatcharn end with tho cn-ocecurreance of a 
whytoplentiition maga? — 


Nateh ant o4L avlll and a 


» Y “gd ® 
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2 Q Can you tell us whether any patcics of the 

3 typa dercribed by vr. Pieh] in hie teatimony appear on 

4 any of your exhibits? 

5 ke Wall, there are obvicualy patches on these 

6 enacts, I would refer toe the thir’ ehort from tha left on 
7 the gice wollh, 

8 A As an examols «= 

9 MR, LEREs ith the percisrion of the Court, 
10 will you approach the chart «ion contains a pateh 
1 of the type deseribed by Dr. Diehl in his testimony 
2 and give the exhibit nunber for tha rocord? 

13 And 4 there ora more than one cnart,, it 

14 vould be halpfal if you would fountify aach of the 
15 exiibits. i 


THE NITIES Thda ia charge number 31. 
Exhibit 31. 
Pxnibit 31, If: sorry. 
Mere are two tatches, one a relatively high 
Goneity patch of larvae ana robine, more than 1,900 larvae 


in the tow. 


Hare's anather patch, not quite ac dense, but 


eetdil fairly Ccengo. 


Re 


{) O£ what Giuorals 


Of z£hae sBalic Poealate 
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And there ara other oxamples around the 


walls. ; 


Would you please LAsntd fy each of the exhibits 
by number which contain this type of paten?- 
y, Nara again is a pate of Atlantia «= this 
is exhibit number 32, 
0 Hold it, 
ny These aro examples of patchos, 
¢ Will you give us the exhibi¢ numer and the 
patch aoain, please? 
h Dxadibit numker 32 ond this is the patch I 
wan refaning to. 
Nov, I have to ee T lave to qualify this 
sarin by savine that XY -- J don't think thase were the 
kinds of patches precisely that Or. PhLehl was raferring 
to, le was thinking of much = a mich more detailed sampling 
that was done to produce thesa charts, and looking at 
patches from various siacs, from that sizga to even much 
smaller sizes, 
c Aak3e frown the dotaLled natures of the sampling 
da this the tye of patel: that tw. Viol was deaeribing 


as pert of this torm of cc~-oceurr 16:7? 


A Thia would bo one tyne of those patchis, yese 


MY, YKIe Thank you. 
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2 The witness is availeble for croas. 

3 TEE COURT¢ . re there any more direct on this 
4 


witness? 
, bo you want to take a few minutes before 
you begin your cross-cxamination? 


7 MR, JUwStue Yes, please, 


All right. “ake five minutes 


Hy COURDE 
(Whereupon a recesa waa taken.) 


(Continues on the next page.) 


